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OFFERS CALLING FOR A CONSIDERATION 
OTHER THAN A COUNTER PROMISE. 


HERE an offer contemplates a unilateral contract, situations 

may easily arise which, pressed to a logical conclusion, must 

result in admitted hardship. If there is no flaw in the logic, and no 

sound theory can be found which will admit of an exception to the 

apparently necessary result, we must admit that the law is defective 

in such a case. If that is the situation, legislation is called for, and 

if no remedial law is passed, the natural conclusion is, either that. 

the cases are so infrequent as not to arouse public sentiment, or 

that the sense of justice of the community is not sufficiently aroused. 
to insist upon legislative reform. 

Legislation which aims to bring about a radical change in the: 
substantive law has great possibilities of danger, as any well in-- 
formed and thoughtful lawyer knows. If the profession can meet. 
any specific difficulty by gradual change and without legislative aid,. 
the self evolving spirit of our law is preserved, and better results. 
obtained. ‘The difficulty is that the safe, but sometimes extreme, 
conservatism of the well trained lawyer often impels him to oppose: 
any argument or suggestion tending to broaden or modernize the: 
existing rules of law. 

No rule is more firmly embodied in our system of law than that 
involving the technical doctrine of consideration in contract. Yet 
the doctrine is crude and little adapted, in many respects, to our 
modern complex life. It should be modified and changed. In fact 
this is being done, as is shown by many judicial utterances. Fre- 


: i 
q 
& 
¢ 
° 
: 
; 


160 HARVARD LAW REVIEW. 


quently these are illogical and poorly reasoned, indicating a failure 
fully to grasp the underlying principles, and yet often they manifest 
a sound instinct. It has been a remarked characteristic of our courts, 
both English and American, that many times they reach correct re- 
sults by means of fallacious and inadequate reasoning. Such appears 
to be the situation as to the rule requiring a consideration for a 
simple promise. Indeed there seems to be a gradual but decided 
tendency towards reducing this purely technical and quite unneces- 
sary * rule to the narrowest limits. This is seen not only in the de- 
cisions, but also in occasional discussions by scholarly writers who 
have a profound knowledge of their subject.’ 

Bearing this tendency in mind, the query arises whether there is 
any sound theory by which the possible harsh results of the rule in 
the case of proposed unilateral contracts can be eliminated. The 
present writer must admit in advance that he cannot suggest any 
theory which meets, to his own satisfaction, all cases, or which strikes 
him as unquestionably sound, even as to the situations to which it 
might apply. Perhaps, however, a review of some of the decisions, 
and also of hypothetical cases thrashed out in the classroom, may 
lead to suggestive thought on the part of some reader. 

As simple contracts are based upon agreement, the offer may 
‘demand any consideration desired, in exchange for the proposed 
promise. Whether the offer calls for a counter promise, or some 
other consideration, is a question of fact in each case. If the offer 
calls for something other than a counter promise, it logically follows 
that such offer cannot become a promise until that which is required 
as a consideration has been furnished. Prior to this point there is 
no contract. It is not possible for the offeree to force a counter 
promise upon the offeror, because he does not desire or ask for a 
promise. 

Suppose, for example, the following case: 

A desires his safe moved from his old office to a new one. He asks 
B to do this act, and says he will pay him twenty-five dollars for it. 
When B has carried the safe to the door of the new building, A ap- 
pears and tells B that he withdraws his offer, directing him to leave 
the safe there. Nevertheless B proceeds and places the safe in the 


! That it is unnecessary, is shown by the fact that European systems based upon 
the Roman law have no such requirement. 


® See for example the interesting articles by Dean Ames, ‘Two Theories of Con- 
sideration.” 12 Harv. L. REv. 515. 
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new office. Under such circumstances how can a contract be found, 
or how can A be held to any liability ? 

Or suppose another case: 

A merchant is anxious to have a cartload of gual placed upon an 
outgoing steamer, and there is barely time to accomplish this. He 
asks a cartman to take the goods to the steamer, and offers twenty- 
five dollars for the act. The cartman loads the goods and proceeds 
towards the wharf. On the road another merchant hails him and 
offers one hundred dollars for the immediate cartage of his own 
goods. The cartman thereupon places the first merchant’s goods 
in a safe place, and proceeds to carry the second load. As the cart- 
man has never obligated himself to take the first load, he cannot be 
held liable for failure to perform the work, and the first merchant 
suffers his loss without remedy. 

In each of ‘these cases it is assumed as a fact that the offer calls 
for an act. But as in the safe case the offer is revoked before the 
consideration is furnished, that is, before the act requested is com- 
pleted, and as in the cartage case the offeree voluntarily ceases per- 
formance of the act before completion, there can be no contract in 
either. 

At first thought it may be suggested that in the safe case the offeror, 
by ordering the safe mover to drop the safe, waives the completion of 
the work. The conclusive answer is that the law demands con- 
sideration as an element of contract, and refuses to annex this obliga- 
tion to the acts of the parties unless the requisite elements exist. 
There is no such thing as waiving a positive requirement of the law. 
Until the entire consideration is furnished there is nothing but an 
offer, which can always be withdrawn. 

Again it may be said that as soon as the safe mover begins his 
work, he indicates his acceptance, a contract arises, and it is too late 
to withdraw. True, there is an acceptance, but the suggestion over- 
looks the fact that want of consideration is the difficulty, not want 
of agreement. This suggestion would meet the case of a_ proposed 
bilateral contract, but as the offer asks for an act, neither a counter 
promise nor anything else except the very thing demanded can be 
furnished as a consideration. Until the act is completed the con- 
sideration is not given. 

It does not help the situation to suggest that part of the work 
has been done, and there is a readiness to do the rest, because until 
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the entire consideration is furnished there is merely an offer, which _ 
can therefore be withdrawn. As there is an offer, and the act is being 
done in exchange for the proposed promise, it is not possible to allow 
a recovery for the work done, on the theory of a quantum meruit, 
because that would be putting an obligation upon the offeror on 
the theory of an implied promise. Any such idea is distinctly nega- 
tived by the existence of the offer, and no implication is possible 
in view of the expressed intent of the offeror as shown under such 
circumstances. Continuing to move the safe, after the offer is © 
revoked, accomplishes nothing, because there is no longer an offer 
to ripen into a promise. : 

If part performance has unjustly enriched the offeror, a recovery 
for such enrichment may be had in an action on the theory of quasi- 
contract. In the supposed case of the safe mover, however, there 
could be no such recovery. There is no increase of the offeror’s 
estate and the rule as to unjust enrichment cannot. be invoked. In- 
deed, there might actually be a loss to him, if he desired the safe 
returned to his old office. 

The well known case of Fitch v. Snedaker! goes even further. 
A reward was offered for information leading to the arrest and con- 
viction of a murderer. On the trial the plaintiffs offered to prove that 
before the offer was known to them they gave information which 
led to the arrest of the murderer. This evidence was excluded. 
They then offered to prove that with a view to the reward, they 
spent time and money, and made disclosures whereby a conviction 
was secured. This evidence was also excluded, and the direction of 
a nonsuit was sustained on appeal. — : 

Here we have an offer unrevoked, an acceptance of that he, 
and actual performance of the, acts requested, but in spite of 
all this there was no contract. Giving information leading to arrest 
took place before the offer was known, hence there could be no ac- 
ceptance at the time this part of the work was done. The accept- 
ance took place after the arrest, and although information leading 
to the conviction was given pursuant to the offer, and in exchange 
for the proposed promise, yet this was not enough. ~ Information 
leading to arrest as well as to conviction was requisite. The plain- 
tiffs had actually furnished all that was asked, but as the first part 
was performed in ignorance of the offer, it could not have been given in 


1 38 Y. 248. 
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exchange therefor. When they knew of the offer it was too late. 
A part of the requested act had already been given, and hence could 
not be furnished afterwards as consideration. After acceptance only 
part of the consideration was given, and this was not enough. Such 
a conclusion is strictly logical, and no other seems possible, if legal 
principles are understood and followed. 

In Biggers v. Owen ' there was a similar offer of reward. The 
court held that until some one complied with the terms of the offer, 
it could be revoked.? In that case some work had been done pur- 
suant to the offer, and one woman arrested but discharged. 

In Los Angeles, etc., Co. v. Wilshire * the defendants gave an in- 
strument purporting to be a promissory note payable to the order of 
the plaintiff, “thirty days after the completion of” the railway con- 
templated by the parties. This note, with several others, was given 
to a bank pursuant to an escrow agreement. By this agreement the 
notes were to be handed to the plaintiff on the completion of the 
road. The plaintiff spent money in obtaining the franchise and 
building the road. Before its completion defendants served notice 
on the plaintiff that they did not recognize any liability on account 
of said written instruments, because the road was not completed 
in time. The plaintiff continued the work, completed the road, and 
began an action. At the trial the plaintiff had judgment which was 
affirmed on appeal. 

The court says: * 


“The contract at the date of its making was unilateral, a mere offer 
that, if subsequently accepted and acted upon by the other party to it, 
would ripen into a binding enforceable obligation. When, the respondent 
purchased and paid upwards of fifteen hundred dollars for a franchise, 
it had acted upon the contract; and it would be manifestly unjust there- 
after to permit the offer that had been made to be withdrawn. The prom- 
ised consideration had then been partly performed, and the contract 
had taken on a bilateral character, and if the appellant thereafter thought 
he discovered a ground for rescinding the contract, it was, as it always is, 
a necessary condition to the rescission that the other party should be.made 
whole as to what he had parted with on the strength of the contract. The: 
notice of withdrawal from the contract was ineffectual, therefore, for several 
reasons. In the first place, it was based on a wrong theory; the reason 


1 79 Ga. 658. 
2 See also Cook v. Casler, 87 N. Y. App. Div. 8. 
8 135 Cal. 654. * Ibid., 658. 
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given for it was that the road was not constructed within the agreed time, 
when, as was determined subsequently, there was no time agreed upon. 
Again it came too late, after the obligations of the parties had become 
fixed.” 


The case is singular. Considering it from the standpoint of the 
court, as expressed in the language quoted, we find an offer calling 
for an act, 7. ¢.,a proposed unilateral contract. On this state of facts 
the court proceeds to tell us that after‘a portion of the requested act 
had been completed, it would be unjust to permit the offer to be 
withdrawn. That is to say, although the consideration had not been 
furnished, and hence no promise had arisen, yet, as it works in- 
justice, the offer cannot be withdrawn. It seems that, though its 
notion was very vague, the court had in mind some idea of es 
toppel. 

/~ The opinion goes on to say that after part performance “the con- 
tract had taken on a bilateral character.” This is a remarkable in- 
stance of confusion of thought. By what magic the offer had been 
turned into a “contract ” does not appear. But then, in spite of the 
fact that it has said that a bilateral contract has arisen, the court 
seems to think that nevertheless there may be a withdrawal, provided 
the parties can be placed in statu quo. The expression “rescission,” 
however, seems to indicate that the court considered that there was 
a contract. If there was a contract, what possible ground existed 
for rescission? If there was merely an offer, what can be intended by 
“restitution”? The defendants had received nothing to restore. 
Perhaps the court means that under such circumstances an offer 
cannot be withdrawn, because it believes there is then an estoppel. 
Again, at the end of the quotation, the court seems to have an idea 
that there is a contract after all, as shown by the expression “after 

_ the obligation of the parties had become fixed.” 

It is not very apparent what difference it could make whether the 
defendants assigned a correct or incorrect theory for their proceed- 
ing. The sole question is whether the defendants could withdraw 
their offer at any time before it ripened into a promise. It would 
seem that the court proposed to enforce its ideas of justice, even 
though it was not clear as to the theory upon which it should pro- 
ceed. Nevertheless, a thought is suggested which will be further 
commented upon below. 

The case has been discussed somewhat at length, both because it 
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is a good example of the lack of clear thinking which is often found 
in the opinions of the courts upon this subject and also because it 
suggests the idea of an estoppel or something analogous thereto. 

It is not so clear that any such point as that raised by the court is 
necessarily involved. The action was upon a written instrument in 
form a promissory note. Can this be spoken of as an offer? What 
was the instrument when placed in escrow? It was not negotiable, 
and as there was no consideration it was not a contract. How can 
an offer be placed in escrow? The court says that the action was 
based “ upon a written instrument.” This writing seems to have 
been merely an acknowledgment of indebtedness which was deliv- 
ered according to the terms of the escrow agreement. ‘The facts 
hardly warrant the inference that the escrow agreement and the 
note were together intended as an offer. It seems probable that 
there was a bilateral contract made at the time of executing the 
escrow agreement. In that case it would be clear that the defendants 
could not withdraw. 

It sometimes happens that a case is discussed on the assumption 
that a question of the revocation of an offer is involved, while in fact 
no such point is raised. Thus in Blumenthal v. Goodall * the plain- 
tiff was a broker suing for his commission. He had been authorized 
by defendant to sell certain property, and had procured a customer 
who signed a memorandum, was ready to make a suitable deposit, 
and had received an abstract of title. Thereafter the defendant 
attempted to revoke his offer. Of course it was too late. The plain- 
_ tiff had furnished the act requested, namely, producing a customer 
ready to buy, and hence the promise to pay the commission had 
arisen, and the defendant was then bound. The case was correctly 
decided and presents no difficulty. 

In Plumb v. Campbell ? the court touches upon the question of 
unilateral contract, and quotes with approval a statement by Par- 
sons,* which seems to suggest that beginning to do an act is enough 
to cause the contract to arise. It is not at all clear that Parsons in- 
tended to lay down any such proposition, and from the entire state- 
ment it seems probable that he had bilateral contracts in mind, ex- 
cept in cases where the act has been performed, and hence a con- 
tract has arisen. Plumb v. Campbell did not directly involve the 


89 Cal. 251. Ill. 
Parsons, Contracts, § 450. 
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point, because if there was an offer asking for the delivery of bonds 
as a consideration, which, though very doubtful, was the construction 
the court seemed to put upon the transaction, then as the delivery 
had taken place the act was performed. There was no attempted 
revocation, and the question arose with reference to the construction 
of the statute of limitations. It does, however, involve the question 
we are discussing, in that the point turned upon the time at which 
the contract arose. 

The harsh results which are possible in this class of cases are re- 
volting to a natural sense of justice, and there is a constant effort to 
devise some way out of the difficulty. Under these circumstances one 
is called upon to make sure that there is no fault with the analysis, and 
that the difficulty does not lie there, rather than with the rule of law. 

An analysis of a simple contract. shows the essential elements to 
' be mutual assent and consideration. When an offer is made it can 
be accepted immediately. If such acceptance involves also a counter 
promise the contract arises thereupon. If anything except a counter 
promise is required as a consideration, there is no contract upon 
acceptance only, owing to the lack of consideration. In the case of © 
the safe mover, put in the early part of this article, if the safe 
mover, either by word or action accepts the offer, we have agree- 
ment. If he completes the moving there is consideration. But, it is 
argued, the offer can be withdrawn at any time, until it becomes a 
promise, and acceptance does not affect this, because an irrevocable 
offer is inconceivable in law, and to hold otherwise is to do away 
with the doctrine of consideration. 

However, it is not so certain that this argument is sound. To 
assume that an accepted offer calling for an act as consideration is 
under some circumstances irrevocable does not compel us to hold 
that such offer is already a promise or can be enforced as such. An 
offer remaining open is simply a statement by the offeror that he 
wishes a certain thing and will continue in that state of mind. Upon 
such indication of intent the withdrawal of the offer after the offeree 
has accepted and commenced to do the act in reliance thereon, will 
cause loss. Does that come under the ordinary rule of estoppel in pais? 

The doctrine of consideration is not affected in any way. There 
is no promise until the consideration is completely performed, and the 
offeror can never be held to his proposed promise unless he receives 
the consideration, but nevertheless he cannot withdraw his offer. 
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Have we too readily acquiesced in the idea that an offer must 
necessarily be revocable under all circumstances? It may be urged 
that as the offeror has changed his mind, there is never actual mutual 
assent or agreement. But this is frequently the case, and does not 
prevent a contract from arising, as for instance, in cases of ineffec- 
tual attempts to revoke an offer. 

The foregoing suggestion as to a possible estoppel does not meet 
all situations. Thus in the hypothetical case of the truckman given 
above, the hardship falls upon the merchant. As the truckman 
makes no offer it seems impossible to prevent him from leaving the 
goods in a suitable place, even though he thereby disappoints the 
just expectations of the merchant. There can be no estoppel in such 
a case at any rate. Again, in the safe case, if the owner takes pos- 
session of the safe, even though he be estopped from withdrawing 
his offer, there .can be no contract, because the safe mover is pre- 
vented from performing by being deprived of the possession of the 
safe, and the supposed estoppel is of no avail because the considera- 
tion is not and cannot be performed. It is entirely immaterial that 
this result is brought about by the offeror’s own act. The doctrine of 
consideration prevents a contract from arising. ; 

Or, if the safe mover refuses to surrender the safe upon demand 
of the owner, and completes the act of moving, he thereby commits 
a tort, and public policy would seem to make it impossible for a 
tortious act to form the consideration of a promise. 

Professor Williston says of this class of cases: 


“To deny the offeror the right to revoke is, therefore, in effect to hold 
the promise of one contracting party binding, though the other party is 
neither bound to perform nor has actually performed the requested 
consideration. 

“The practical hardship of allowing revocation under such circumstances 
is all that can make the question doubtful.’’ 


This argument, on the other hand, does not seem conclusive against 
the theory of an estoppel. Such a theory does not require, even in 
effect, that the promise of one should be binding although he has not 
received his consideration. 

If the offeror is not allowed to withdraw his offer, this does not 
necessarily result in a promise, and it never will so result until the 
consideration, the act, is actually performed. It merely prevents 
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him from withdrawing his offer, when the circumstances may render 
such action unjust, but he has made no promise, and hence, neces- 
sarily, cannot be called upon to perform until he has received the 
consideration demanded. ‘Thus both parties are protected, and a 
just result is attained. | 

It is by no means unusual for a party to place himself in a position 
where he is no longer free, although his offeree may be. This is 
practically the situation in cases of ineffectual revocation. The 
offeree is not yet bound, yet the offeror has changed his mind, and 
desires to escape the consequences of his offer. If he is unable to 
communicate a revocation he may become bound by a contract in 
spite of his wishes and attempts to escape. It is true that we are not 
accustomed to speak of an offeror as bound by his offer, but never- 
theless he is responsible for its possible consequences, as he is for 
any action in his life. 

An estoppel simply prevents him from withdrawing such action 
when it will work injustice to permit him to do so. It merely limits 
the power of revocation, and why should not such power be limited 
in such cases? The limitation takes place only when it is required 
by strict justice and when both parties are fully protected. Certainly 
these cases do not fall strictly within the equitable doctrine of estoppel 
in pais, as that subject has heretofore been developed, but a doc- 
trine somewhat analogous thereto and depending upon the same 
ideas would seem to be possible, even though there may be some 
more suitable nomenclature. 

When there is difficulty in escaping from a troublesome position it 
is too frequently the habit to drag in equitable estoppel with no clear 
idea of the meaning of the term, ‘but with the satisfaction of know- 
ing that it sounds well. Admitting such a danger it would still seem 
that this doctrine, hinted at in some of the decisions, may, in spite of 
some difficulties, offer relief from occasional intolerable situations. 

As has been well said’ there are few more troublesome positions 
in our law. Clarence D. Ashley. 


NEw YorK UNIVERSITY. 


1 See Williston’s Wald’s Pollock, 3 ed. p. 34, n. 39. The hardship involved in these 
cases did not trouble Professor Langdell in the least. He merely said, ‘The true 
protection for both parties is to have a binding contract made before the performance 
begins, by means of mutual promises.” (Summary of Contract, § 4.) This is much 
like replying to a question as to a specific for a certain poison: “ Don’t take the 
poison.” 
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EARLY forty years have elapsed since the Fifteenth Amend- 

ment was proclaimed by the Secretary of State to be part of 
the Constitution of the United States. During that time, it has been 
hated with a deadly hatred by the section of the country it was de- 
signed chiefly to affect. It has been despised, flouted, nullified, 
evaded. Nevertheless, the Supreme Court of the United States, 
the lawful guardian of the Constitution, has in no single instance 
held any state or federal statute or the act of any state or federal 
officer to be in conflict with the Amendment; and no case in that 
court can be found which would have been decided differently if 
the Amendment had never existed. 

In a number of cases, it is true, the Supreme Court has decided 
that the Amendment does not do this and does not do the other; 
but if the student of constitutional law, not content with such nega- 
tive information as to what the Amendment does not do, seeks to 
ascertain affirmatively what, if anything, it has accomplished, he 
must find his way by the pure light of reason unaided by the binding 
authority of any actual decision of our highest court. 

Confronted by these remarkable circumstances, the student of 
constitutional law not unnaturally asks himself: “Can it be that 
an enactment which has thus borne the slings and arrows of out- 
rageous fortune for nearly forty years and yet during all that time 
has never affected the result in a single decided case in the court of 
last resort — can it be that such an enactment is indeed part of the 
fundamental law of the United States?” ‘To consider one aspect 
of that question is the object of this article. 

The assumptions will be indulged that the Amendment was pro- 
posed in a constitutional manner by two thirds of both Houses of 
Congress and was duly ratified by legislatures in three fourths of 
the states. Attention will be concentrated upon the question whether, 
assuming the Amendment to have been proposed and ratified in the 
manner prescribed for constitutional amendments, it is within the 
express and implied limitations on the power of three fourths of 
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the states to amend the Constitution. This involves a preliminary 
general consideration of the extent of the power of constitutional 
amendment. 


I. 


The power of three fourths of the states to amend the Constitu- 
tion of the United States would seem to be subject to two classes of 
limitations, — (1) inherent and (2) express. ; 

1. The inherent limitation is that the so-called amendment must 
_ be areal amendment, and not the substitution of a new constitution.' 
It may alter many of the vital provisions of the original instrument; 
but so much of the old constitution must be left that the new provisions 
may be regarded as merely: engrafted on the old stock. A wholly 
new constitution can be adopted only by the same authority that 
adopted the present constitution, namely, “the people of the United 
States,” represented by the concurrent action of conventions in all 
the several states within which the constitution is to be operative. 

To draw the line between a mere amendment of the old constitu- 
tion and an instrument which makes such radical changes as to be 
fairly regarded only as a new constitution is difficult, not to say im- 
possible. All that can be done is to give a few illustrations that would 
seem to fall on one side or the other of the line. 

Of mere amendments which cannot be deemed to amount to a 
new constitution, excellent examples are furnished by the first twelve 
amendments. The Thirteenth Amendment, profoundly as it altered 
the social system in the slaveholding states, nevertheless falls on the 
same side of the line. The most important provision of the Four- 
teenth Amendment — the provision that no state shall deprive any 
person of life, liberty or property without due process of law, or deny 
to any person within its jurisdiction the equal protection of the laws — 
also falls within the same category. It is a new limitation on the 
powers of the states, but it does not so radically alter their relations 
as to amount virtually to a new constitution. 


1 Livermore v. Waite, 102 Cal. 113, 118 (semble, as to a provision for ‘“‘amending” 
a state constitution). The same distinction is illustrated by decisions that an ‘“‘amend- 
ment” to a pleading cannot substitute a new case: Shields v. Barrow, 17 How. 130, 
144; Goodyear v. Bourn, 3 Blatchf. 266; Givens v. Wheeler, 6 Colo, 149. So, too, 
a reserved power to ‘‘amend” a charter of incorporation does not extend to the sub- 
stitution of a new charter: 2 Morawetz, Priv. Corps., 2 ed., § 1096. 
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On the other hand, one may imagine so-called amendments which 
would in substance amount to the total abrogation of the old con- 
stitution. For instance, the Constitution contemplates a Federal 
Union, and a Federal Union of all the states; and probably a change 
which should destroy this fundamental character of the government 
would not be an “Amendment.” Thus, a so-called amendment 
substituting two or more independent confederacies in the place of 
the union of all the states would seem not to be within the power of 
constitutional amendment. Even more clearly, a provision abolish- 
ing the several state governments and providing that all the powers 
of the British Parliament should be lodged in a national congress 
would be more than a mere amendment. 

As already stated, it may often be difficult in the extreme to de- 
termine whether a supposed change in the constitution is of such 
a radical character as to amount to the adoption of a virtually new 
constitution so as not to be within the power of three fourths of the 
states on the initiative of two thirds of both Houses of Congress. 
Some assistance in this perplexity may, however, be afforded by 
the express limitations upon the power ef amendment, which, there- 
fore, it is now pertinent to consider. 

Before doing so, it is proper to mention that when the resolution 
proposing the Fifteenth Amendment was under debate in Congress, 
the minority argued that it transcended the inherent limitations of 
the power of constitutional amendment.' This contention has re- 
cently been revived by the late Judge Morris of the Court of Appeals 
of the District of Columbia, who draws a distinction between an 
“amendment” and an “addition” to the Constitution.? Probably 
the learned judge is so far right that an “amendment” must be 
germane to something in the original instrument; but the difficulty 
with his contention is that the scope of the Federal Constitution is 
so broad that it is hard to maintain that any matter pertaining to 
government is not germane. 

In this connection, however, it is observable that the original 
constitution intermeddled in but two clauses with the internal political 
affairs of the states— (1) the guaranty of a republican form of 


Congressional Globe, 40th Cong., 3d Sess., 705 e¢ seg. (per Dixon of Connecticut) ; 
988 (per Hendricks of Indiana); 995, 997, 1631 (per Davis of Kentucky); 1639 (per 
Buckalew of Pennsylvania); Jd. Appendix, 151 (per Doolittle of Wisconsin); 158-164 
(per Saulsbury of Delaware); 285 (per Davis of Kentucky). 

? No. Amer, Rev., Jan. 1909, vol. 189, p. 82. 
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government and (2) the prohibition of a grant of titles of nobility. 
Even these provisions merely perpetuated the existing political 
institutions of the state. Every state had a republican government, 
and no state granted titles of nobility. At most the provisions in 
question prevented the states from changing their existing govern- 
ments in certain particulars.’ Very different is an amendment com- 
pelling a state to alter its political institutions. The Fifteenth Amend- 
ment is the only example of such an interference with state politics. 

2. The power of three fourths of the states to amend the Con- 
stitution is subject to the following express restriction : 


“Provided that no Amendment which may be made prior to the Year 
One thousand eight hundred and eight shall in any Manner affect the first 
and fourth Clauses in the Ninth Section of the first Article; and that no 
State, without its Consent, shall be deprived of its equal Suffrage in the 
Senate.” 


, » The clauses which were thus made unamendable prior to the year 
1908 are the clause prohibiting the abolition of the slave trade before 
that year, and the clause requiring direct taxes to be apportioned 
among the states in proportion to the decennial census. 

Now, these express limitations on the power of amendment are 
very significant. Their implication is far reaching. For instance, 
the prohibition of an amendment prior to 1808 interfering with the 
slave trade, euphemistically called the importation of persons, neces- 
sarily implied that no constitutional amendment should be adopted 
prior to 1808 abolishing slavery in the original states. 

But the limitations on the power of amendment which expired in 
the year 1808 are no longer of practical importance. The provision, 
however, that no state without its consent shall be deprived of its 
equal suffrage in the Senate, being perpetual, is still in full force, 
and merits the most careful consideration. . 

In the first place, this proviso necessarily requires the continuance 
of the Senate as an integral part of the federal legislature. A state 
could not be deprived of its equal suffrage in the Senate merely by 
abolishing the Senate, or reducing it to a body merely advisory, 
concentrating all legislative power in the House of Representatives. 

In the next place, this proviso necessitates the continued existence 


1 The Federalist, in answering an objection to the Constitution based on the alleged 
dangerous character of the guaranty of republican government, laid stress on: this 
feature. Federalist No. 42. 
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of the several states. As no state can be deprived, even by constitu- 
tional amendment, of its equal suffrage in the Senate, it follows that 
no state can be deprived of its own existence. In order that a state 
may enjoy equal suffrage in the Senate, it must continue to exist. 
Its identity must be preserved. 

Moreover, the words “without its consent” sieaceinille imply 
that the state shall continue to exist as a body capable of consenting, 
or in other words as an autonomous political community. That a 
constitutional amendment may cut down the powers of the state may 
be conceded; but that it cannot deprive the state of its capacity for 
self-government within its sphere as thus restricted would seem 
equally clear. The inherent limitation of the power of amendment 
would perhaps of itself be sufficient to prevent any such change in 
the Constitution. For the Constitution in all its features contem- 
plates a federal union of self-governing states; and any abrogation 
of that feature would seem to be more than a mere amendment. 
But however this may be, the matter is made quite clear by the pro- 
viso that no state shall be deprived of its equal suffrage in the Senate 
without its own consent. 

That proviso was, therefore, aptly described in The Federalist 
as “a palladium to the residuary sovereignty of the states.” * 

The same clause would seem necessarily to imply that the com- 
position of a state cannot be altered without its own consent; for 
the guaranty of equal suffrage was in favor of the states as they ex- 
isted in 1789 and as they might subsequently be changed by their 
own consent or in pursuance of their own laws. If this were not so, 
the. guaranty of equal suffrage in the Senate might be nullified 
merely by changing the state itself. For example, it will hardly be 
claimed that three fourths of the states by a constitutional amend- 
ment could force a territorial addition upon a small state and thus 
by enlarging its electorate deprive the residents of the original terri- 
torial limits of the state of their exclusive right to elect members of 
their state legislature and thus indirectly to choose two United States 
senators. For example, would it be possible for three fourths of the 
‘states by a constitutional amendment to provide that the island of 
Porto Rico, with a population largely in excess of the present State 
of Rhode Island, should be annexed to that state without its consent, 
and that the inhabitants of Porto Rico should have the right to vote 


2 The Federalist, No. 43 (8). See also 1 Tucker on the Const. p. 323. 
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in state elections anything in the constitution or laws of Rhode Island 
to the contrary notwithstanding? Would not such a constitutional 
amendment deprive Rhode Island of its suffrage in the Senate? It 
is true that two senators would continue to sit nominally as senators 
from Rhode Island, but the Rhode Island which they would repre- 
sent would not be’ the Rhode Island known to the Constitution. 
That Rhode Island would be swallowed up and lost. The name 
_ might remain: the substance would be gone. 

Hence, it appears that the prohibition of any constitutional amend- 
ment depriving any state of its equal suffrage in the Senate implies 
as a necessary corollary that no constitutional amendment shall 
alter the composition of a state; and, therefore, it becomes perti- 
nent to inquire what a state is, and how and of whom or of what it 
is composed. When the Constitution declares that “No State with- 
out its consent shall be deprived of its equal suffrage in the Senate,” 
what is meant by “State”? What is a state? In favor of whom, or 
of what, is this guaranty? 

A state may be defined as a political community united under 
an organized government and exercising sovereignty over a certain 
territory; the purely geographical sense is derivative and figurative. 
This has been held by the Supreme Court after full consideration.' 
“The primary conception,” said Chief Justice Chase speaking for 
the court, “is that of a people or community. The people... 
constitute the state, . . . In the Constitution the term state most 
frequently expresses the combined idea . . . of people, territory, 
and government. A state, in the ordinary sense of the Constitu- — 
tion, is a political community of free citizens, occupying a territory 
of defined boundaries, and organized under a government sanctioned 
and limited by a written constitution, and established by the con- 
sent of the governed.” 

This principle that the word “state” in the Constitution means 
primarily the body of citizens invested with political rights has 
been recognized from the very foundation of the Union. Justice 
Wilson, who had been a prominent member of the Convention 
which framed the Constitution, defined a state as “a complete: 
body of free persons united together for their common benefit, to 
enjoy peaceably what is their own and to do justice to others.” ? 


1 Texas v. White, 7 Wall. 700, 720-721. 
2 Chisolm v. Georgia, 2 Dall. 419, 455. 
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Justice Iredell expressed himself a few years later even more em- 
phatically to the same effect: 


“A distinction was taken at the bar between a State and the people 
of the State. It is a distinction I am not capable of comprehending. 
By a State forming a Republic (speaking of it as a moral person) I do 
not mean the Legislature of the State, the Executive of the State, or the 
Judiciary, but all the citizens who compose that State and are, if I may 
so express myself, integral parts of it; all together forming a body 
politic.” * 


In these definitions the leading commentators concur.? 

Sir William Jones has, therefore, defined a state not merely with 
the fervor of a poet but with the accuracy of a lawyer. What 
constitutes a state? Not high raised battlement, not mere terri- 
tory, but men — these constitute a state. 

The comparatively few instances in the Constitution in which the 
word is used in the purely geographical sense to designate the terri- 
tory over which the state government exercises sovereignty, are 
easily detected; for we have only to substitute for the word “state,” 
the phrase “area of the state” or “the territory of the state.” If the 
substitution does not alter the meaning, the word is used in the 
geographical sense; but if on the other hand the substitution makes 
nonsense of the passage, the word is certainly not used in that sense.. 

Thus, in the provision that a representative must be an inhabit- 
ant of the state in which he shall be chosen, the word is used in its 
geographical meaning; for without altering the sense, we might 
read “inhabitant of the area of the state.” This is even more clearly 
true in the clause providing that criminal trials shall take place in 
the state where the crimes shall have been committed. 

Now, in the provision that “no state without its consent shall be 
deprived of its equal suffrage in the Senate,” the word “state” is 
certainly not used in the geographical sense; for the expression “its 
consent” shows that the word refers to some person or persons, or 
to some organization or corporation, capable of consenting. A 
geographical area cannot consent; and if we should read “no geo- 
graphical area without its consent shall be deprived of its equal 
suffrage in the Senate,” the clause would become nonsense. There- 


1 Penhallow v. Doane’s Admr., 3 Dall. 54, 93. 
2 x Story on Const. § 208; Cooley, Const. Lims., 7 ed. 1. 
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fore the word “state” in this place means either the citizens of the 
state or the government of the state, or else it indicates a blending 
of the two ideas of people and government. Hence. the clause we 
are now considering means either that “the citizens or voters of no 
state without their consent shall be deprived of their equal suffrage 
in the Senate,” or else that “the government of no state without its 
consent shall be deprived of its equal suffrage in the Senate.” In 
the one aspect, the prohibition would prevent any constitutional 
amendment enlarging the class of people who constitute the citi- 
zenship or electorate of the state, and in the other aspect it: would 
prevent any change in the government or political institutions cf 
the state. If, as is not unlikely, the word “state” in this article of 
the Constitution refers both to the people of the state and to its gov- 
ernment, the prohibition would extend to any change in the class of 
people who constitute the state, or in their government or political 
institutions. 

A constitutional amendment which should attempt to alter the 
class of persons who compose the state, and constitute its electorate 
and repository of political power, would be objectionable on both 
grounds, even though no change were made in the territorial juris- 
diction of the state. It would deprive the state as originally 
constituted of its suffrage in the Senate. For instance, imagine a 
constitutional amendment which, without altering the territorial jur- 
isdiction of Rhode Island, should provide that all residents of the city 
of New York, or of the territory of Porto Rico, or of the Philippine 
Islands, should have the right to vote in elections for members of 
the Rhode Island legislature. Such a constitutional amendment 
would as completely swamp Rhode Island as if foreign territory 
had been annexed. It would deprive the original citizens of Rhode 
Island of their exclusive right to elect two senators. 


II. 


Now let us investigate exactly what changes in the law were 
attempted to be made by the Fifteenth Amendment, or by the Thir- 
teenth, Fourteenth, and Fifteenth Amendments operating in conjunc- 
tion. We shall then be in a position to determine whether or not 
the Fifteenth Amendment exceeds the express or implied limitations 
of the power of constitutional amendment. , 
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By the common law of all the states, the negroes were slaves — 
chattels. They were not part of the body politic. They were in no 
sense citizens.’ They were “on the same footing with living prop- 
erty of the brute creation.”*? Upon these propositions there has 
never been any difference of legal opinion, however justly the law 
which assigned this status of mere property to human beings may 
have been assailed as barbarous, and however heartily we may 
rejoice that such a law has ceased to exist. 

As more fully explained below, a bitter dispute arose shortly be- 
fore the Civil War whether even free negroes were, or could be made, 
citizens and members of the body politic. But those who would 
answer that question in the affirmative never asserted that slaves 
were citizens or constituted part of the “people”’ of the state in which 
they were held in bondage, or of the United States. 

For example, the Supreme Court of Michigan in 1872 in an opinion 
delivered by Judge Cooley, although dissenting from Chief Justice 
Taney’s doctrine as enunciated in the Dred Scott Case, and although 
declaring free negroes born in this country to be citizens, neverthe- 

less held that slaves were not citizens and that therefore a child born 
in Canada of slave parents who had fled or emigrated from Virginia 
was not made a citizen of the United States by the Act of Congress 
which provides that children born abroad of citizens of the United 

States shall be deemed citizens.* The child’s parents, though born 
in the United States, were slaves and therefore not citizens within 
the meaning of the Act of Congress. 

Now, it is these negro slaves, these strangers to the social compact, 
whom the Fifteenth Amendment attempts to invest with the highest 
political right. Let us disregard for the moment the various stages 
of the process; for unless the power of constitutional amendment 
extends to the conversion per salium of slaves into voting citizens, 
the same result cannot be accomplished more gradually by a series 
of constitutional amendments. 

It will thus be seen that the change is a most serious one in the 


1 2 Kent Comm. *258, note; Texas v. White, 7 Wall. 700, 721 (‘‘A state, in the 
ordinary sense of the Constitution, is a political community of free citizens”); Scott 
v. Sandford, 19 How. 393, 585-586, 587 (per Curtis, J.). 

2 Jarman v. Patterson, 7 T. B. Monr. (Ky.) 644, 645-646 (1828); State v. Dorsey, 
6 Gill (Md.) 388, 390 (1848); People v. Compagnie Generale Transatlantique, 107 
U. S. 59, 62. 

’ Hedgman v. Board of Registration, 26 Mich. 51. 
12 
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composition of the state and in its scheme of government. It amounts 
to a forcible annexation to the state of a large number of persons 
who had never before constituted part of its body politic, who were 
not its citizens, and who under its laws were no more entitled to politi- 
cal rights than the Zulus of Africa or the Bushmen of Australia. 
The case is the same in principle as if an extensive and populous 
foreign territory had been annexed to the state without its consent. 

Take as an illustration a state like South Carolina within whose 
borders the negroes outnumbered the whites.’ Notwithstanding 
their numerical majority they were mere property, and enjoyed no 
political or even civil rights. They were not members of the body 
politic, and were not parties to the social compact. The white peo- 
ple and they alone constituted the State of South Carolina. Now, © 
could a constitutional amendment without the consent of the gov- 
ernment of South Carolina, or of those persons who constituted 
that state, annex to their body politic the large black majority in 
their midst and give these blacks — whom South Carolina had never 
recognized as her citizens — the power to outvote the whites in the 
election of members of the state legislature and thus indirectly in 
the choice of two United States senators? Would not such a con- 
stitutional amendment deprive the people whom alone the original 
Constitution of the United States and the laws of South Carolina re- 
cognized as constituting that state — would it not deprive them of their 
“equal suffrage,” or indeed of any suffrage at all, in the Senate? 

The Fifteenth Amendment amounts to a compulsory annexation 
to each state that refused to ratify it of a black San Domingo within 
its borders. It is no less objectionable than the annexation of the 
San Domingo in the Spanish main. 

Before the Amendment, the white people of South Carolina had 
the right and power to elect two senators of the United States — 
the same representation in the Senate as the white people of Vermont. 
After the Amendment, if it is valid, the white people of Vermont, 
a state which contains virtually no negroes and which therefore is 
virtually unaffected by the Amendment, continue to be entitled to elect 
two senators; but the white people of South Carolina have none at all. 


1 The principle is, of course, the same in states where the proportion of negroes to 
whites is somewhat smaller, as in the border states. South Carolina is taken as a mere 
illustration; and the fact is not overlooked that under the Reconstruction Acts negroes 
were voting in South Carolina even prior to the Fifteenth Amendment. 
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But it will be objected that this argument carries too far, — that 
the negroes were already converted into citizens, or members of the 
body politic, by the Thirteenth and Fourteenth Amendments, al- 
though not clothed with the elective franchise, and that if it were 
impossible to alter the composition or membership of the state, 

- those amendments, upon which scores of judicial decisions have 

turned, would be invalid, and human slavery would still be con- 

stitutionally possible in the United States. 

To this supposed reductio ad absurdum of the argument there are 
at least three answers. 

1. The Thirteenth Amendment, merely released the slaves from 
the dominion of their masters and did not invest them with any 
rights of citizenship against the will of the states in which they might 
reside. This may be made manifest by a consideration of the political 
status of free negroes before the Civil War. , 

The status of that class of persons was much discussed in the 
Dred Scott Case." It will be remembered that the question upon 
a plea in abatement was whether a free negro, descended from slaves, 
resident in a state, could sue in the federal courts as a citizen of 
that state. Chief Justice Taney and two of the associates justices,’ 
or perhaps three,* held that he could not do so, even though the state 
in question might recognize him as a citizen; no person of African 
blood descended from slaves, whatever rights and privileges might 
be conferred upon him by state law, could be deemed a citizen within 
the meaning of the clause in the federal Constitution conferring 
jurisdiction over controversies between citizens of different states. 
Mr. Justice Curtis, dissenting, held that the whole matter depended 
upon state law; if a free negro should be recognized as a citizen by 
the law of the state of his birth and residence, he would be deemed 
by the federal courts a citizen of that state and of the United States, 
but if on the other hand the state law should not accord him the 
status of citizen, he would not be deemed a citizen by the federal 


? Scott v. Sandford, 19 How. 393 (1855). 
2 Wayne and Daniel, JJ. 
* It is not clear from Justice Grier’s brief and rather obscure remarks (19 How. 
469) whether he agreed with the Chief Justice on this question or had formed no opinion 
thereon. 
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courts! Three? or perhaps four* justices expressed no opinion 


upon the question. Mr. Justice McLean held (1) that the decision 


on the plea in abatement, having been in favor of the plaintiff in 


error, was not open to review in the Supreme Court, but (2) that if 


it were, the plaintiff though of African descent “being a freeman, 
and having his domicile in a State different from that of the defend- 
ant, he is a citizen within the Act of Congress and the courts of the 
Union are open to him.‘ If the learned judge meant that a free 
negro resident in a state was a citizen thereof for purposes of the 
jurisdiction of the United States courts whether or not recognized 
by the law of that state as one of its citizens, he stood alone among 
the members of the court; and few persons would prefer his opinion, 
unsupported as it was by any reasoning, to the careful and reasoned 
judgment of Justice Curtis. 

We may, therefore, take it as clear that truth lay either with Chief 
Justice Taney or with Justice Curtis. According to the view of the 
one, free negroes could not be made citizens within the meaning of 
the federal constitution by any state or federal law or action; ac- 
cording to the view of the other, they might or might not be citizens 
according as the state law should provide. In any state which by 
its legislature or judiciary had distinctly declared that free negroes 
born or resident within its boundaries should not be deemed citizens, 
both the Chief Justice and Justice Curtis would have concurred in 
holding that such free negroes would be citizens neither of the state 
nor of the United States. 

Hence it becomes pertinent to examine the state laws as to the 
status of free negroes. In at least six states, one of them a Northern 
state, — Kentucky,® Pennsylvania,® Tennessee,” Arkansas,* Mis- 


1 His conclusion was “‘that it is left to each state to determine what free persons, 
born within its limits, shall be citizens of such state, and ences: be citizens of the 
United States.” 19 How. 577, 588. 

® Nelson, Campbell, and Catron, JJ. 

® As stated above, the position of Grier, J., is not clear, 

* 19 How. 531-532.. 

5 Amy v. Smith, 1 Lit. (Ky.) 326 (1822). There were other grounds sufficient to 
support the decision; but the dictum would undoubtedly have been adhered to. See 
Marshall v. Donovan, 73 Ky. 681. 

® Hobbs v. Fogg, 6 Watts (Pa.) 553 (1837), holding that free negroes were not en- 
titled to vote under the Pennsylvania Constitution of 1790 conferring the elective 
franchise on “‘every freeman of the age of twenty-one years.” The opinion is an 
able one by Chief Justice Gibson. 

7 State v. Claiborne, Meigs (Tenn.) 331 (1838). 

§ Pendleton v. State, 6 Ark. 509 (1845). 
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sissippi,' and Georgia,? — the courts of last resort even prior to the . 
Dred Scott Case had distinctly announced that free negroes were 
not citizens. Both Taney and Curtis would have agreed that free 
negroes resident in those states were not citizens.’ In North Caro- 
lina there had been in 1838 an elaborate dictum that free negroes 
were citizens,‘ but six years later this dictum was qualified or re- 
tracted.’ The advocates of the view that free negroes were or might 
become citizens of a state were able to point to some legislative and 
administrative precedents; but prior to the Dred Scott Case there 
was no judicial decision in their favor, and several opposed to them. 
After the Dred Scott Case, the courts on both sides of Mason and 
. Dixon’s Line began to approach the question in a spirit of partisan- 
ship. Any Southern courts in which a lawyer might have thought 
it worth while to raise the question would undoubtedly have fol- 
lowed Chief Justice Taney;° and the judges in Northern states - 
were almost equally certain.to follow Justice Curtis.’ This, however, 
is of little importance; for all agreed that no state could be forced 
to admit its free negroes to citizenship. 

Hence the Thirteenth Amendment merely emancipated the slaves 
and gave them the status of free negroes.* It did not convert them 
into citizens, against the will of the states in which they might reside. 
For instance, in Kentucky, which by its Supreme Court had an- 


* Leach v. Cooley, 6 Sm. & M. (Miss.) 93 (1846). 

? Cooper v. Mayor & Aldermen of Savannah, 4 Ga. 68 (1848); Bryan v. Walton, 
14 Ga. 185 (1853); Bryan v. Walton, 20 Ga. 480 (1856). 

* See 19 How. 587, where Justice Curtis says, ‘‘ Not only slaves but free persons of 
color born in some of the States are not citizens.” 

* State v. Manuel, 4 Dev. & Bat. Law (N. C.) 20 (1838). 

5 State v. Newsome, 5 Ired. (N. C.) 250 (1844). 

* See Heirn v. Bridault, 37 Miss. 209.(1859); Mitchell v. Wells, 37 Miss. 235 
(1859); (where the partisanship of the opinion of the court is in painful contrast with 
the lawyer-like and even-tempered dissenting opinion of Judge Handy, who however 
fully recognized that free negroes were not citizens); Donovan v. Pitcher, 53 Ala. 411 
(1875); Ex parte Merry, 26 Tex. 23 (1861). The case of Walsh v. Lallande, 25 La. 
Ann, 188 (1873), is contra, but was decided by the reconstruction or “‘carpet-bag” 
court. 

7 Opinion of the Justices, 44 Me. 505 (1857) (an advisory opinion to the legislature) ; 
Opinion of the Judges, 32 Conn. 565 (1865) (noting that in a case decided in 1834, 
Crandall v. State, ro Conn. 339, the Chief Justice had been of the contrary opinion, 
but that the court had found the question unnecessary to be decided); Smith v. Moody, 
26-Ind. 299 (1866) (disregarding dictum to the contrary in Thomasson v. State, 15 
Ind. 449 (1860) ); Hedgman v. Board of Registration, 26 Mich. 51 (1872). 

8 Civil Rights Cases, 10g U. S. 3. 
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nounced as early as 1882 that free negroes were not citizens,’ the 
| freedmen, in the interval between the adoption of the Thirteenth 
and Fourteenth Amendments were certainly not citizens.” 
~The Thirteenth Amendment, therefore, made no negro a citizen 
, of a state against its will, and consequently is not obnoxious to the 
i objection raised against the Fifteenth Amendment that by altering 
the membership or composition of the state it deprives the state 
as originally constituted of its guaranteed representation in the 
Senate. 
2. The Fourteenth Amendment did undoubtedly purport to con- 
_ vert the freedmen into “citizens of the United States and of the 
State wherein they reside”; and to that extent attempts to alter the. 
q membership or composition of the states. If it were admitted that 
the argument above deduced from the provision that no state with- 
"out its consent shall be deprived of its equal suffrage in the Senate 
would, if sound, prevent this change in the citizenship or member- 
ship of the body politic, even though the elective franchise was not 
conferred upon the new members, the only result would be to strike 
out of the Fourteenth Amendment the seven words “and of the State 
| wherein they reside.” There is no conclusive authority that the 
|; words quoted are a valid part of the Amendment; * and all the im- 
i portant provisions of that Amendment, such as the guaranty of due 
process of law and of the equal protection of the laws, would re- 
main undisturbed. That an argument leads to the elimination 
of those seven words can, therefore, hardly be deemed a reductio ad 
absurdum. 

3. But it may well be doubted whether the elevation of the negroes 
to citizenship in the states by the Fourteenth Amendment is more 
than a matter of sentiment or name, and whether in that light it 
could be regarded as infringing the guaranty of political autonomy 
implied in the proviso that no state shall be deprived of its equal 
suffrage in the Senate without its own consent. The Fourteenth 


= 


1 Amy v. Smith, 1 Lit. (Ky.) 326. 

2 Marshall v. Donovan, 73 Ky. 681 (1874). 

* For cases in which the validity of those words in the Amendment has been as- 
sumed, although in none of them was it necessary to the decision, see Slaughter House 
Cases, 16 Wall. 36, 72-73; Bradwell v. State, 16 Wall. 130, 138; Minor v. Happersett, 
21 Wall. 162, 165; Boyd v. Nebraska, ex rel. Thayer, 143 U. S. 135, 158, 160, P61; 
Van Valkenburg v. Brown, 43 Cal. 43; Elk v. Wilkins, 112 U. S. 94, 10x. See also 
Clausen v. Am. Ice Co., 144 Fed. 723. 
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_ Amendment gives negroes the right to sue and be sued in the federal 
courts as citizens of the state of their residence; but to confer that 
privilege is certainly within the scope of a constitutional amendment. 
It also protects them in other states from discrimination in respect 
to the fundamental rights of person and property, under the pro- 
vision that citizens of each state shall be entitled to the privileges 
and immunities of citizens in the several states; but that too is within 
the scope of a constitutional amendment. It does little, if anything, 
more of practical importance. It is at most a grant of the civil rights 
pertaining to citizenship in a state. 

Certainly the citizenship attempted to be conferred by the Four- 
teenth Amendment does not imply the enjoyment of any political 
rights or share in the government. The case of women is the most 
familiar example of the truth of this proposition. The state is en- 
titled to withhold the suffrage from such of its citizens as it chooses 
and (unless the Fifteenth Amendment may restrict the power) on 
such grounds as it chooses. The objection to the Fifteenth Amend- 
ment is not merely that it alters the technical citizenship or member- 
ship of the state, but also that it alters its political institutions and 
destroys its political autonomy. 

In view of these facts, it may be doubted whether the argument 
advanced above necessarily goes to the extent of invalidating the 
provision in the Fourteenth Amendment that all persons born or 
naturalized within the United States and subject to the jurisdiction 
thereof are citizens of the state wherein they reside; but if the argu- 
ment does necessarily carry to that length, there is no reason to 
shrink from that conclusion. Certainly, that fact, if it be a fact, is 
no reason for denying the soundness of the argument. 

4. The guaranty of equal protection of the laws contained in 
the Fourteenth Amendment prevents class legislation, or discrimi- 
nation on account of race or color or any similar ground, but only 
in respect to civil rights. It has no reference to political rights such 
as the right to vote. Otherwise, the Fourteenth Amendment would 
have conferred suffrage upon the negroes, if any constitutional amend- 
ment could do so; and there would have been no occasion for the 
Fifteenth Amendment. Moreover, the second section of the Four- 
teenth Amendment, by the provision for reduction of representation 
in Congress, clearly recognized that, notwithstanding all the pro- 
visions of the first section, the states were intended to remain at 
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liberty to deny the suffrage to negroes. Hence that clause of the 
Fourteenth Amendment need not be further considered. 


IV. 


Some critics may object, however, that the power vested in Con- 
gress “To establish an uniform rule of naturalization” has some 
bearing upon the alleged power to add the freedmen and their de- 
scendants to the body politic of a state against its consent. 

1. This cannot be admitted. The power of naturalization ex- 
tends only to aliens — persons who are subject to the jurisdiction 
of some foreign state. A person born within the jurisdiction of the 
United States can never be brought within the power of naturaliza- 
tion. For instance, in the Dred Scott Case, judges who differed so 
widely as Chief Justice Taney and Justice Curtis were agreed that 
free negroes could not be made citizens by any process of naturaliza- 
tion.’ All the other authorities are to the same effect.® 

2. The argument that the delegation to the federal government 
of the power to naturalize aliens shows that the power to introduce 
new members into the body politic cannot be so serious a change in 
the composition of the state as the argument above set out would 
indicate, and cannot be taken impliedly to be forbidden by the pro- 
hibition of any constitutional amendment depriving a state without 
its consent of its equal suffrage in the Senate, involves a complete 
non sequitur. Because the states may have yielded up a limited 
power to introduce new members into their bodies politic, does it 
follow that a very different and much. more dangerous power can be 
wrested from them? Because a state may have consented to re- 
ceive into its bosom the foreigners who may immigrate to its shores 
and whom Congress may see fit to naturalize, does it follow that its 
membership may further be diluted, and even overwhelmed, by 
the addition of a mass of members of an inferior race resident in its 
borders but not admitted by its laws to citizenship? 

But the power of naturalization does not enable Congress to con- 


* McPherson v. Blacker, 146 U. S. 1, 38-39; Minor v. Happersett, 21 Wall. 162; 
Van Valkenburg v. Brown, 43 Cal. 43. 

2 Scott v. Sandford, 19. How. 393, 417 (per Taney, C. J.), 578 (per Curtis, J.). 

* E.g., U. S. v. Rhodes, 1 Abb. (U. S.) 28, 45 (per Swayne, J.); City of Minne- 
apolis v. Reum, 56 Fed. 576, 577 (per Sanborn, Circ, J.). : 
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fer the suffrage on naturalized foreigners. At most, naturalization 
confers a technical citizenship on the foreigner; and the states are 
still at liberty to withhold from him any or all political rights. As 
stated above, such citizenship is largely a matter of name and senti- 
ment. Naturalization, therefore, does not have the same, or a similar, 
perturbing effect as the Fifteenth Amendment upon the political 
composition and government of the state. 

Moreover, it may be questioned whether the power of naturaliza- 
tion extends any further than the admission of aliens: to citizenship 
in the United States as distinguished from citizenship in the state.” 
For conversely, though the federal power of naturalization is exclu- 
sive, a state may admit an unnaturalized alien to membership in its. 
own body politic, endow him with the suffrage and with full political 
rights, investing him with local or state citizenship,* although the 
state is without power to make him a citizen of the United States,‘ 
and although notwithstanding his state citizenship he remains en- 
titled to sue or be sued in the federal courts as an alien.° 


V. 

It may also be objected that even apart from the War Amend- 
ments, the provision that citizens of each state shall be entitled to 
the privileges and immunities of citizens in the several states would 
enable one state, by admitting negroes to citizenship and political 
privileges, to entitle them to like rights in other states. If this were 
so, it would furnish no ground for inferring a power to annex to a 
state by constitutional amendment those negroes within its own 
borders who have never been citizens of another state. But the 
constitutional provision in question refers only to fundamental civil 
privileges and immunities, and does not confer any such political 
privilege as the elective franchise.* Moreover, the instant a citizen 


1 Pope v. Williams, 193 U. S. 621, 633. 

2 If this were not so, the word ‘‘ naturalized” in the first section of the Fourteenth 
Amendment would be surplusage. But see Gassies v. mame, 6 Pet. 761 hao 

3 Re Uhlitz, 16 Wis. 443. 

* State v. Cole, 17 Wis. 674. 

5 City of Minneapolis v. Reum, 56 Fed. 576; Lanz v. Randall, 4 Dill. 425. C7. 
Scott v. Sandford, 19 How. 393, 405, 406. 

® Campbell v. Morris, 3 H. & McH. 535, 554. See also 1 Mich. L. Rev. 286, 292- 
293 (article by W. J. Myers). Cf. Pope v. Williams, 193 U. S. 621. Unless in the Dred 
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of one state becomes a citizen of another state (as he must do in 
order to vote in that state), he ceases to have in that state any benefit 
from the constitutional guaranty.’ 


VI. 


It may also be urged that by means of the power to admit new 
states, Congress may evade the guaranty to each state of equal suf- | 
frage in the Senate, and that this possibility of evading the provision 
in one way shows that there can be no objection to evading it in an- 
other way, — namely, by altering the composition or membership 
of the state and thus injecting into its electorate a controlling hostile 
element. This argument, like those answered in the last two divi- 
sions of this article, amounts to a mon sequitur. Because one method 
of circumventing the guaranty of equal suffrage in the Senate may 
be constitutionally possible, it does not follow that another and 
wholly different method of accomplishing the same or a similar 
result is permissible. 

But as a matter of fact the power to admit new states cannot be 
used to accomplish anything like the revolutionary results of the 
Fifteenth Amendment. It is true that Congress might divide New 
York into forty states, each having a population approximately 
equal to that of Delaware; and in this way the component parts of 
the original State of New York would acquire a vote in the Senate 
largely preponderating over that of Delaware. But the assent of 
New York would be necessary to any such arrangement, and Dela- 
ware may safely repose in the assurance that New York would never 
consent to its own dismemberment. Moreover, even if such a pro- 
cess of subdividing the larger states were ever consummated, the 
small states such as Delaware would retain their own existence and 
would stand on an equality with all the other states. Because it is 
possible to subdivide the large states with their consent into states 
of the size of the smallest state, does it follow that an amendment 
may take from the citizens of a state control of its own govern- 


Scott Case, Taney was wrong and Curtis right, free negroes could not claim the benefit 
of this clause of the Constitution at all, even in respect to civil as distinguished from 
political rights. 

? Scott v. Sandford, 19 How. 393, 422 (per Taney, C. J.); Bradwell v. State, 16 
Wall. 130, 138. 
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ment, transferring control to a mass of persons who are external to 
its electorate and citizenship, thus depriving the original citizens and 
members of the state of all effective representation in their own 
state government and in the Senate of the United States? 

Indeed, the power of a majority of the states to admit new states 
in sufficient numbers to pass a constitutional amendment furnishes 
a strong reason for giving full effect, in spirit and in letter, to the 
proviso that no state shall be deprived of its equal suffrage in the 
Senate without its own consent — the only effective “palladium to 
the residuary sovereignty of the states” against a tyrannical and 
determined majority. | 


VII. 


Perhaps the strongest obstacle to be overcome by the argument 
advanced in this article is a vague but obstinate idea that the guaranty 
of equal suffrage means no more than that two senators must continue 
to sit nominally on behalf of each state. 

A moment’s reflection will demonstrate that this idea is unsound. 
Suppose a constitutional amendment should provide that the two 
senators from Massachusetts should be elected by the legislature of 
New York, or that the legislature of Massachusetts should be elected 
by citizens of New York, would anybody deny that Massachusetts 
would be deprived of its equal suffrage, and indeed of any suffrage at 
all, in the Senate? There would continue to be in name two senators 
from Massachusetts, but in name only. 

So it is under the Fifteenth Amendment. When that Amend- 
ment went into effect in such a state as South Carolina’ and pro- 
vided that the two senators from South Carolina should not be elected 
by a legislature of that state chosen by its citizens, namely, the white 
people resident within its boundaries, but by an electorate in which 
those citizens of South Carolina constituted a mere minority, there 
ceased to be, in anything but name, two senators from South Caro- 
lina. The South Carolina by whom the senators were thenceforth 
chosen and whom they represented was not the South Carolina of 
the Constitution. It was in substance a new state in which the citi- 
zens of the true South Carolina were a helpless minority. 


1 See supra, p. 178, note 1. 
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Suppose a constitutional amendment should confine the suffrage 
to Roman Catholics. Would not such an amendment deprive the | 
descendants of the Pilgrim Fathers of their representation in the 
Senate? Would it not deprive the State of New Hampshire, with 
a citizenship which is still ninety per cent Protestant, and which at 
the adoption of the Constitution was almost if not quite exclusively 
of that faith, of its suffrage in the Senate? Yet, such a constitu- 
tional amendment would be unobjectionable if the Fifteenth Amend- 
ment is valid. 

But it may be said that the white people of the South have been 
able, notwithstanding the Fifteenth Amendment, to regain control 
of their state governments, and that therefore the effect of that amend- 
ment cannot be so revolutionary as the trend of this article would 
assume. Without conceding the soundness of this argument even 
were its premises admitted, we may point out that if the Fifteenth 
Amendment be valid, the means by which the white people of the 
South regained control of their states, however justifiable morally, 
must have been illegal. Having once succeeded by illegal means 
in securing control of their states, they may perhaps by disfranchis- 
ing laws based on some pretext other than race or color succeed in 
retaining power without further violation of law; but the restoration 
of political power to the white people of the South can only have 
had its origin in illegality, unless the Fifteenth Amendment is void. 


VIII. 


The Constitution does not altogether prohibit amendments depriv-. 
ing a state of its equal suffrage in-the Senate, but only prohibits 
such deprivation without the consent of the state. For instance, 
Delaware would have no right to complain of an amendment depriv- _ 
ing Maryland of her suffrage in the Senate. It might be urged, 
therefore, that the Fifteenth Amendment should at all events be 
held operative in those states which assented to it, or were counted 
as assenting to it. According to this view, the Amendment would 
be operative in all the far southern states, and in fact throughout 
the Union except in Delaware, Maryland, Kentucky, Tennessee, 
California, and Oregon —the six states which are acknowledged 
never to have ratified the amendment. But the Fifteenth Amend- 
ment evidently contemplates a uniform rule throughout the whole 
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country. Therefore, it will hardly be disputed that if for any reason 
the amendment cannot be constitutionally enforced in one of the 
states, then it is void and inoperative in all of them. 

Of the six states above enumerated as refusing to concur in the 
Fifteenth Amendment, three — Delaware, Maryland, and Kentucky 
— also rejected the Fourteenth Amendment; and two of those three 
— Delaware and Kentucky — refused to consent to the Thirteenth. 
There are, therefore, two states which never consented to any of 
the three War Amendments; and in those states at least the entire 
process of converting slaves into voters was dissented from and 
opposed at every stage by the legal government of the state. 


IX. 


A final objection is that it is now too late to question the validity 
of the Fifteenth Amendment. Many answers may be given to this 
objection. 

In the first place, as was mentioned at the very outset t of this article, 
not only has the question never been expressly raised in the Supreme 
Court of the United States, but there is no decision of that tribunal 
in which a different result would have been reached if the Fifteenth 
Amendment had never been conceived. If that amendment is proved 
to be invalid, there is not a single decision of the Supreme Court 
which would have to be on that account acknowledged to have been 
wrongly decided. Consequently, the doctrine of stare decisis furnishes 
no obstacle to holding that the Fifteenth Amendment is invalid. 

In several cases, the Supreme Court has proceeded on the assump- 
tion of the validity of the Fifteenth Amendment and has considered 
its construction; but in all these cases the conclusion ultimately 
reached was that the amendment according to its true construction 
did not sustain the contention of the party relying thereon. Such 
cases cannot as authority for the validity of the amendment amount 
to more than obiter dicta. In none of them were the questions raised 


1U. S. v. Reese, 92 U. S. 214 (1875); U. S.v. Cruikshank, 92 U. S. 543, 555-556 
(1875); Neal v. Delaware, 103 U. S. 370, 385-393 (1880); U.S. v. Harris, 106 U. S. 
629, 637 (1882); Ex parte Yarborough, r1o U. S. 651, 664-665 (1884); James v. 
Bowman, 190 U. S. 127 (1902). More casual references to the Amendment are found 
in Slaughter House Cases, 16 Wall. 36, 71 (1873); Minor v. Happersett, 21 Wall. 
162, 175 (1874); McPherson v. Blacker, 146 U. S. 1, 37, 38 (1892); Giles v. Teasley, 
193 U. S. 146 (1904); Pope v. Williams, 193 U. S. 621, 632 (1904); Elk v. ee 
_ 112 U.S. 94, 109 (1884). 
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by this article suggested in argument or in any way brought to the 
attention of the court. 

Moreover, there seems to be no reported decision of a state court 
of last resort which necessarily involves the validity of the Fifteenth 
Amendment.’ If the amendment is invalid, a few reported cases in 
lower federal courts must be admitted to have been wrongly decided ; ? 
but most of them have been since overruled, and in none of them’ 
were the points here raised in any way suggested by counsel or con- 
sidered by the court. Such cases are, certainly, of little weight as 
authority. 

Mere lapse of time is no bar against attacking the validity of the 
amendment. If twenty years must elapse in order to toll a private 
right of entry, how long a period is necessary to bar the most 
sacred constitutional rights of sovereign states? When, in 1856, 
the validity of the Act of Congress of 1820 known as the Mis- 
souri Compromise was challenged, no judge contended that the 
thirty-six years which had elapsed since its‘passage and in which its 
provisions had been cheerfully acquiesced in by the whole country, 
should prevent the court from examining and deciding the question 
on its merits. The utmost weight of any such lapse of time was 
expressed by Justice Curtis with characteristic accuracy : ® 


‘A practical construction, nearly contemporaneous with the adoption of 
the Constitution, and continued by repeated instances through a long series 
of years, may always influence, and in doubtful cases should determine, 
the judicial mind, on a question of the interpretation of the Constitution.” 


Now, such measure of recognition and acquiescence as the Fif- 
teenth Amendment has commanded was not “nearly contempora- 


1 The nearest approach is Wood v. Fitzgerald, 3 Ore. 568 (1870), where in a con- 
tested election case the court declared that the votes of two negroes who were dis- 
qualified by the state constitution ought to be counted. But if the votes of the negroes 
had been rejected, the result of the election would not have been affected, as one of 
the two candidates for whom they both voted was held to be defeated notwithstand- 
ing their votes were counted in his favor, whereas the other would have had, according 
to the court’s count, a majority even without their two votes. 

2 Kellogg v. Warmouth, Fed. Cas. No. 7,667 (1872) (overruled by U.S. v. Reese, 
g2 U. S. 214); U.S. v. Crosby, 1 Hughes 448 (1871) (overruled by Karem v. U. S., 
121 Fed. 250, and Lackey v. U. S., 107 Fed. 114); U. S. v. Given, Fed. Cas. No. 15,210 
(1873). So far as the writer’s researches go, the case last cited is the only reported 
case, standing unreversed and not overruled, which necessarily involves the existence 
of the Fifteenth Amendment. 

8 Scott v. Sandford, 19 How. 616. 
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neous with the adoption of the Constitution,” but originated nearly 
a hundred years after that time. Consequently, it cannot fairly be 
taken as of much weight with respect to the meaning of that instru- 
ment or of the proviso that no constitutional amendment shall de- 
prive any state of its equal suffrage in the Senate without its own 
consent. 

Moreover, the Fifteenth Amendment has never been acquiesced 
in unreservedly throughout the country. Indeed, it has never been 
loyally observed except in places where its effect was small. In large 
portions of the country it has been persistently evaded and over- 
ridden, now by force and now in other ways. 

Finally, the argument based upon the construction of the Con- 
stitution by the legislative and executive departments is never con- 
trolling upon the courts. At least in respect to constitutional ques- 
tions, it is not true that communis error facit jus, but at most communis 
opinio is evidence of what the law is." The courts should never per- 
mit themselves to be influenced by such considerations unless, apart © 
therefrom, the judicial mind is left in a state of doubt and indecision, 

In the case now under consideration, the opinion of the legisla- 
tive and executive departments at the time of the adoption of the 
Amendment is entitled to unusually little weight. It was a time of 
great excitement consequent upon a civil war and the assassination 
of the chief executive. Hearts beat hard and brains high-blooded 
ticked. The opponents of the measure were cowed and stupefied. 
The hour was not conducive to correct legal judgments — least of 
all, on the part of men active in politics. 


The constitutional arguments of the minority in Congress in 
opposition to the passage of the Fifteenth Amendment were based 
upon the inherent limitations of the power of amendment; ?- and 
attention was not directed to the proviso guaranteeing to each state 
its equal suffrage in the Senate. Nevertheless several senators forci- 
bly pointed out the necessary results of holding the Fifteenth Amend- 
ment to be within the power of amending the Constitution. For 
instance, Senator Saulsbury of Delaware said: 


a Isherwood v. Oldknow, 3 M. & S. 396. 
2 See supra, p. 171. 
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“If two thirds of Congress were to propose an amendment, and three 
fourths of the States were to ratify it, to blot out the State of Rhode Island 
and the State of Delaware, two of the smallest States in the Union, could | 
you legitimately do so? Would it be a legitimate exercise of the power of 
amendment to destroy the members composing the Federal Union, to de- 
stroy the parties to the Federal Union? I presume that it will not be 
contended as possible. 

‘What is the difference when two thirds of the States propose and three 
fourths of the States ratify what they call an amendment which deprives 
the States of Delaware and Rhode Island of the exercise of authority 
within their own limits? . . . 

“It is a perfectly legitimate mode of testing the soundness of a principle 
by carrying it out to its logical conclusions. If you have the authority to 
say who shall vote in a State, you have the authority to say who shall not 
vote in a State. If you have the authority to\say who shall not vote in a 
State, you have the authority to say that no one shall vote in a State... . 
If you have that authority, you have the authority to say what shall be the 
law of that State; how that.law shall be enacted; by whom the functions 
of government shall be exercised. If you can do that, you can go to the hub 
‘of the universe, this modern Athens, from whence comes all this modern 
_ illumination, and send some one of the wise men from the East to my State 
to do all the voting and hold all the offices.” Congressional Globe, 4oth 
Congress, 3rd Session, Appendix, p. 162. 


If it be said that this is the argument from abuse of power — an 
argument which is generally recognized as dangerous — one may 
reply that the hypothetical cases put by Senator Saulsbury scarcely 
go beyond the actual results of the Fifteenth Amendment. What 
could be a stronger exercise of alleged power than to take a state 
government out of the hands of its citizens and give it over to a mass 
of persons who by its laws were mere chattels, were not its citizens, 
and did not form members of its body politic? | 


XI. 


The objections to the validity of the Fifteenth Amendment raised 
by this article might be obviated if its application within the states 
could be confined by construction to federal elections for members 
of the House of Representatives.’ 


1 Another construction, which would, if not obviate, at least render less formidable, 
the objections to the validity of the Amendment, would confine its operation to persons 
who have once acquired the right to vote under the state laws. This construction was 
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The words “privileges and immunities of citizens of the United 
States” in the Fourteenth Amendment have been held to mean such 
privileges and immunities as are enjoyed by virtue of citizenship in 
the United States and not to include privileges and immunities en- 
joyed by citizens of the United States as citizens of some particular 
state.! By parity of reasoning, should not the words the “right of 
citizens of the United States to vote” in the Fifteenth Amendment 
be held to include only any right to vote which may be enjoyed by 
citizens of the United States as such? It will be objected that this 
construction would deprive the words of all meaning, because citizens 
of the United States as such have no right to vote, that: right being 
founded on state laws. The force of this objection must be admitted ; 
but it may be pointed out that the right to vote for members of the 
House of Representatives does arise from the Constitution of the 
United States,? and perhaps may therefore more appropriately be 
designated as a “right of citizens of the United States” than the 
right to vote at state and municipal elections. . 


Arthur W. Machen, Jr. 


BALTIMORE, Mp. 


advanced by counsel in Anthony v. Halderman, 7 Kan. 50, and has been very forcibly 
advocated by Judge Albion W. Tourgee in an article in The Forum, March, 18go, 
vol. 9, pp. 78-92. The objection to it is not so much the dicta to the contrary in Ex 
parte Yarborough, r1o U. S. 651, 664-665, and Neal v. Delaware, 103 U. S. 370, 380, . 
as the contemporaneous practical construction of the Amendment as well by its oppo- 
nents as by its friends. 

? Slaughter House Cases, 16 Wall. 36. 

* Swafford v. Templeton, 185 U. S..487; Wiley v. Sinkler, 179 U. S. 58. It has, 
however, been held that the right to vote for presidential electors is not a privilege or 
immunity of citizens of the United States within the Fourteenth Amendment: McPher- 
son v. Blacker, 146 U. S. 1, 37-39. 
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WHAT LAW GOVERNS THE VALIDITY 
OF A CONTRACT. 


II. THe PRESENT CONDITION OF THE AUTHORITIES. 
[Continued.] 
Michigan. 


'N most of the cases the place of making and of performance was 
the same, and that law was held to govern;* but in a few cases 
the place of contracting and of performance were different, and in 
these cases the court has held that the law of the place of performance 
necessarily applies.” 

In the case of contracts attacked as usurious, however, the court 
applies the law of the place intended by the parties; being guided, 
it would seem, largely by the residence of the debtor, the situs of the 
security and the supposed desire of the parties that their transaction 
should be a legal one.* 

But in a case where a note was made in Michigan on Sunday, 
payable in Ohio, it was held void according to the Michigan Sun- 


1 Bissell v. Lewis, 4 Mich. 450; Collins Iron Co. v. Burkane, 10 Mich. 283; Clay 
F. & M. I. Co. v. Huron S. & L. M. Co., 31 Mich. 346; O’Rourke v. O’Rourke, 43 
Mich. 58; Voorhies v. Peoples’ M. B. Soc., 91 Mich. 469; Dawson v. Peterson, 110 
Mich. 431; John A. Tolman Co. v. Reed, 115 Mich. 71; Palmer v. Hill, 140 Mich. 
468; Stack v. Detour L. & C. Co., 151 Mich. 21; Dolan v. Supreme Council, 152 
Mich. 266. 

2 Strawberry Point Bank v. Lee, 117 Mich. 122; Barger v. Farnham, 130 Mich. 
487; Douglass v. Paine, 141 Mich. 485. In the last case the court said: ‘The rule 
that a contract is to be interpreted according to the law of the place where it is made 
is subject to the exception that, if by the terms or nature of the contract it appears 
that it was to be executed in another country then the place of making the contract 
becomes immaterial, and the law of the place where the contract is to be performed 
governs, in determining the rights of the parties, and if a contract is made in one state 
or country, and according to its terms is to be performed in another, it will be pre- 
sumed that it was entered into with reference to the laws of the latter, and those laws 
will be resorted to in ascertaining the validity, obligation, and effect of the contract.” 

3 Mott v. Rowland, 85 Mich. 561 (‘‘the parties had an undoubted right to adopt 
the laws of either state, provided they did so in good faith”). Nat. M. B. & L. Assoc. 
v. Burch, 124 Mich. 57; Hoskins v. Rochester S. & L. Assoc., 133 Mich. 505; Cobe 


v. Summers, 143 Mich. 117. 
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day law; the court saying that “parties cannot be allowed to defy 
our laws, and recover upon a contract void from its inception under 
our statute, by making the place of payment out of the state.” * 


Minnesota. 


The question has seldom arisen in this state. In case of a ship- 
ment of goods by carrier from Illinois to Minnesota it was assumed 
without argument that the law of Illinois applied to the contract of 
carriage.’ And a contract for the sale of land in Colorado, which 
was made in Minnesota and provided for payments in the latter 
state, was held to be governed by the law of Minnesota, as the lex loci 
contractus, and not by the lex rei sitae.* 


Mississippi. 

In cases where the contract was both made and to be performed 
in a foreign state, the law of that state of course governs.‘ Where 
the place of performance differs from the place of making, the law 
- of the place of performance has usually been applied. In the usury 
cases, however, this has been explained as due to the presumed in- 
tention of the parties; and where the application of the law of the 
place of making would enable the court to uphold the contract, that 
law has been adopted as the law intended.° 

On the other hand, the law of the place of making has been applied 
without much consideration in one or two cases. Thus in case of 
a telegram sent from Massachusetts to Mississippi the law of Massa- 
chusetts was held to govern the legality of a limitation of liability; * 
and in case of a contract of sale made in Mississippi it was held that 


1 Arbuckle v. Reaume, 96 Mich. 243. 

? Powers M. Co. v. Wells, 93 Minn. 143. 

3 Finnes v. Selover, 102 Minn. 334. 

* Ivey v. Lalland, 42 Miss. 444; Partee v. Silliman, 44 Miss. 272; Allen v. Bratton, 
47 Miss. 119; McKee v. Jones, 67 Miss. 405; Hart v. Livermore F. & M. Co., 72 
Miss. 809; A®tna Ins. Co. v. Mount, 45 So. 835. 

5 Martin v. Martin, 1 Sm. & M. 176; Emanuel v. White, 34 Miss. 56; Coffman v. 
Bank of Kentucky, 41 Miss. 212; Harrison v. Pike, 48 Miss. 46; Lienkauf B. Co. v. 
Haney, 46 So. 625. All these cases except the first arose on commercial paper. 

* Brown v. Freeland, 34 Miss. 181; Shannon v. Georgia S. B. & L. Assoc., 78 Miss. 
955. But see Brown v. Nevitt, 27 Miss. 801, where the Mississippi law was applied 
to make void for usury a bill discounted in Mississippi. 

7 Shaw v. Postal T. C. Co., 79 Miss. 670. 
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the Mississippi Sunday law applied.’ A policy of insurance made 
in another state upon property in Mississippi was held not subject 
to the Mississippi law,? though an express provision of statute that 
all contracts of insurance on Mississippi property should be con- 
strued according to Mississippi law was of course enforced by the 
Mississippi court.? 


Missouri. 

When the contract is made and to be performed in the same state, 
the contract is governed by the law of that state; and this is usually 
put on the ground that the law of the place of making governs.‘ And 
in many cases where the contract was made in one state and per- 
formable in another,’ or made in one state and relating closely to 
another,® the law of the place of making has been applied. In a 
few cases this has been said to be the rule “ordinarily,” 7 or “unless 
the parties have in view some other law;” * but in other cases it is 
distinctly adopted as an absolute rule,® and in several cases where 


1 Strouse v. Lanctot, 27 So. 606. 

? Swing v. Brister, 87 Miss. 516. 

* Fidelity M. L. I. Co. v. Miazza, 46 So. 817. 

* Harley v. Stapleton, 24 Mo. 248; Golson v. Ebert, 52 Mo. 260; Stix v. Mathews, 
63: Mo. 371, 75 Mo. 96; Johnston v. Gawtry, 83 Mo. 339; Thompson v. Traders’ 
Ins. Co., 169 Mo. 12; Tri-State A. Co. v. Forest Park H. A. Co., 192 Mo. 404; Mer- 
chants & M. I. Co. v. Linchey, 3 Mo. App. 587; Creston Nat. Bank v. Salmon, 117 
Mo. App. 506; Standard Leather Co. v. Mercantile T. M. I. Co., 131 Mo. App. 701; 
Tennent v. Union C. L. I. Co., 133 Mo. App. 345; Roberts v. Modern Woodmen, 133 
Mo. App. 207. Where there is nothing to show where contract was made, the law of 
the forum is applied. Flato v. Mulhall, 72 Mo. 522.- 

5 Contracts of Carriage, etc.: Otis Co. v. Missouri P. Ry., 112 Mo. 622; Reed v. 
Western U. T. Co., 135 Mo. 661; Hartmann v. Louisville & N. R. R., 39 Mo. App. 
88; Crouch v. Louisville & N. R. R., 42 Mo. App. 248; Nenno v. Chicago R. I. & 
P. R. R., 105 Mo. App. 540; Townsend & W. D. G. Co. v. U. S. Exp. Co., 133 Mo. 
App. 683. 

. Contracts of Sale: Houghtaling v. Ball, 19 Mo. 84; Edwards B. Co. v. Stevenson, 
160 Mo. 516; Kerwin v. Doran, 29 Mo. App. 397. 

Commercial Paper: F. B. Hauck Clothing Co. v. Sharpe, 83 Mo. App. 385; 
Phoenix M. L. I. Co. v. Simons, 52 Mo. App. 357. 

® Insurance Contracts: Daggs v. Orient I. Co., 136 Mo. 382; Burridge v. New 
York L. I. Co., 211 Mo, 158; Whittaker v. Mutual L. I. Co., 133 Mo. App. 664. 

Sale of Lottery Tickets: Roselle v. Farmers’ Bank, 141 Mo. 36. 

7 Reed v. Western U. T. Co., 135 Mo. 661. 

§ Otis Co. v. Missouri P. Ry., 112 Mo. 622. 

® Hartmann v. Louisville & N. R. R., 39 Mo. App. 88; F. B. Hauck Clothing Co. 
v. Sharpe, 83 Mo. App. 385. 
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the parties provided in their agreement that the contract should be 
governed by another law, the court held that this could not be done." 
In the usury cases, however, the court appears (without citing the 
Missouri authorities just examined) to have held that the law of the . 
place of performance governs,” subject however to the limitation that 
_ if the parties intended another law it will govern, and to the presump- 
tion that they intended the law that would make the contract valid.* 


Nebraska. 


The law of the place of making has usually been applied to the | 
validity of a contract. But it appears to be the accepted doctrine 
that the parties may if they choose adopt in good faith the law of 
either the place of making or that of performance, and in one 
case the latter law was on that ground held to govern the question of 
usury.® 

New Hampshire. 

Where no place of performance different from the place of mak- 
ing is agreed upon, the contract is to be governed by the law of the 
place of making,’ but where the parties agree on a place of perform- 
ance, the court has held that the law of that place is to be applied.® 
Even in cases (like contracts of carriage) where the performance is 


1 Cravens v. New York L. I. Co., 148 Mo. 583; Horton v. New York L. I. Co., 
151 Mo. 604; Nichols v. Mutual L. I. Co., 176 Mo. 355; Summers v. Fidelity M. A. 
Assoc., 84 Mo. App. 605. 

? Trower Bros. Co. v. Hamilton, 179 Mo. 205; Central N. Bank v. Cooper, 85 Mo. 
App. 383. 

* Davis v. Tandy, 107 Mo. App. 437. 

* Sands v. Smith, 1 Neb. 108; Olmstead v. N. E. Mtg. Co., 11 Neb. 493; Joslin 
v. Miller, 14 Neb. 91; Tredway v. Riley, 32 Neb. 495; Bascom v. Zediker, 48 Neb. 
380; Antes v. State Ins. Co., 61 Neb. 55; Peoples’ B. L. & S. A. v. Shaffer, 63 Neb. 
573; National M. B. & L. Assoc. v. Retzman, 69 Neb. 667; Corn Exchange N. Bank 
v. Jansen, 70 Neb. 579. 

5 Security Co. v. Eyer, 36 Neb. 507. 

® Coad v. Home Cattle Co., 32 Neb. 761. 

7 Commercial Paper: Day v. Rowell, 12 N. H. 49; Watriss v. Pierce, 32 N. H. 
560; Howard v. Fletcher, 59 N. H. 151; Fessenden v. Taft, 65 N. - 39; New York 
L. I. Co. v. McKellar, 68 N. H. 326. 

Policy of Insurance: Perry v. Dwelling-House Ins. Co., 67 N. H. 291. 

Sale: Smith v. Godfrey, 28 N. H. 379; Bliss v. Brainard, 41 N. H. 256; Hill v. 
Spear, 50 N. H. 253; Lauten v. Rowan, 59 N. H. ars. 

8 Thayer v. Elliott, 16 N. H. 102; Hall v. Costello, 48 N. H. 176; Davis v. tna 
M. F. I. Co., 67 N. H. 218; Limerick Nat. Bank v. Howard, 71 N. H. 13. 
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to take place in two states, the court applies the law of that state in 
which the performance was taking place at the time of the breach in 
question. In one usury case the right of the parties to choose either 
law was recognized.” 

In the latest case, however, without fully arguing the question 
_ and without referring to the earlier authorities, the court held that 
so far as the nature and validity of a contract is concerned it is gov- 
erned by the law of the place of making.* 


New Jersey. 


Where no separate place of performance is named, or where the 
place of making and of performance are the same, the law of that 
place governs.‘ In a few cases the doctrine that where the places 
differ the law of the place of making governs appears to be accepted ; ° 
but the prevailing doctrine is that the law of the place of performance 
governs the nature and validity of the obligation.*® 


New York. 


Where a contract is expressly performable in the place where it is 
made, it is of course governed by the law of that place;” and the 
same’ is true where no place of performance is expressly named.* 


1 Barter v. Wheeler, 49 N. H. 9; Gray v. Jackson, 51 N. H. 9. 
? Townsend v. Riley, 46 N. H. 300. 
' * Seely v. Manhattan L. I. Co., 72 N. H. 49. 

* Bradley v. Johnson, 46 N. J. L. 271; Watson v. Lane, 52 N. J. L. 550; Roubicek 
v. Haddad, 67 N. J. L. 522; Allegheny Co. v. Allen, 69 N. J. L. 270; Orient Ins. Co. 
v. Rudolph, 61 Atl. 26; Irving N. Bank v. Ellis, 64 Atl. 1071; Knoup v. Carver, 70 
Atl. 660. 

’ § Columbia Ins. Co. v. Kinyon, 37 N. J. L. 33; Atwater v. Walker, 16 N. J. Eq. 
(1 C. E. Green) 42. 

® Ball v. Consolidated F. Co., 32 N. J. L. 102; Campbell v. Nichols, 33 N. J. L. 
81; Freese v. Brownell, 35 N. J. L. 285 (all cases of commercial paper). 

7 Thatcher v. Morris, 11 N. Y. 437; Cutler v. Wright, 22 N. Y. 472; Herdie v. 
Roessler, 109 N. Y. 127; Hutchinson v. Ward, 192 N. Y. 375; Hodges v. Shuler, 24 
Barb. 68; Backman v. Jenks, 55 Barb. 468; Merchants’ Bank v. Brown, 86 App. 
Div. 599; Parsons v. Teller, 111 App. Div. 637; Whitman v. Connor, 4o N. Y. Super. 
339; Heidenheimer v. Mayer, 42 N. Y. Super. 506; Scott v. Pilkington, 15 Abb. Pr. 
280; Merchants’ Bank v. Southwick, 67 How. Pr. 324; Simpson v. Hefter, 42 Misc. 
482. 

8 Barry v. Equitable L. A. Soc., 59 N. Y. 587; Merchants’ Bank v. Griswold, 72 
N. Y. 472; Bath Gaslight Co. v. Rowland, 178 N. Y. 631 (affirming 84 App. Div. 563); 
Merchants’ Bank v. Spaulding, 12 Barb. 302; Pomeroy v. Ainsworth, 22 Barb. 118; 
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In only a few such cases was the question raised whether the law of 
one place or the other should govern.’ 

Where the place of contracting and of performance are different, 
the decisions are in great confusion. In several cases the law of the 
place of making has been applied;? in other cases, the law of the 
place of performance governs.’ But the doctrine which is probably 
the prevailing one to-day is that the intention of the parties, so far 
as it is disclosed, must control.‘ This doctrine appears first to 
have been applied in usury cases, where it was held that the parties 
might choose the law either of the place of contracting or of the 
place of payment;* but the present rule seems to be that the law of 


Artisans’ Bank v. Park Bank, 41 Barb. 599; Richardson v. Draper, 23 Hun 188; 
Western M. M. F. I. Co. v. Hilton, 42 App. Div. 52; Amsick v. Rogers, 103 App. Div. 
428; Manhattan L. I. Co. v. Johnson, 115 App. Div. 429; Pool v. New Eng. M. L. 
I. Co., 123 App. Div. 885; Swing v. Dayton, 124 App. Div. 58; Penox v. United Ins. 
Co., 3 Johns. Cas. 178; Chapman v. Robertson, 6 Paige 627; Waldron v. Ritchings, 
g Abb. Pr. N. Ss. 359; Ball v. Davis, 1 N. Y. St. R. 517. 

1 In Western T. & C. Co. v. Kilderhouse, 87 N. Y. 430, the court spoke of “‘the 
general rule of law,” which makes the validity of a contract depend upon the law of 
the place in which it was made; and in Northrup v. Foot, 14 Wend. 248, the court 
asserted that a contract void by the law of the place of contracting could not be en- 
forced anywhere. In Milhouse v. Johnson, 21 N. Y. St. R. 382, the court held that 
the assignability of a contract depended on the law of the place of making. 

2 Wayne C. S. Bank v. Low, 81 N. Y. 566 (explaining Jewell v. Wright, 30 N. Y. 
259, and Dickinson v. Edwards, 77 N. Y. 573); Staples v. Nott, 128 N. Y. 403; China 
M. I. Co. v. Force, 142 N. Y. go (citing however with approval a passage from Liver- 
pool Steam Co. v. Phoenix Ins. Co., 129 U. S. 397, in which the doctrine is limited to 
cases where the parties do not clearly manifest another intention); Colonial Nat. 
Bank v. Duerr, 108 App. Div. 215; Daniels v. Rogers, 108 App. Div. 338; Hooley v. 
Talcott, 129 App. Div. 233; Le Baron v. Van Brunt, 9 Daly 349; Barnes v. Long 
Island R. R., 47 Misc. 318. 

* Everett v. Vendryes, 19 N. Y. 436; Jewell v. Wright, 30 N. Y. 259; Curtis v. 
Delaware, L. & W. R. R., 74 N. Y. 116; Dickinson v. Edwards, 77 N. Y. 578; Wil- 
liams v. Central R. R., 183 N. Y. 518, affirming 93 App. Div. 582; Manhattan L. I. 
Co. v. Johnson, 188 N. Y. 108; Thompson v. Ketcham, 4 Johns. 285, 8 Johns. 189; 
Kentucky v. Bassford, 6 Hill 526; Abell v. Douglass, 4 Den. 305; Hosford v. Nichols, 
1 Paige 220; Potter v. Tallman, 35 Barb. 182; Bright v. Judson, 47 Barb. 29; Hild- 
reth v. Shepard, 65 Barb. 265. In Hyde v. Goodnow, 3 N. Y. 266, the court said 
that this rule does not apply where the agreement was void where made; such an agree- 
ment can be enforced nowhere. In Cappel v. Weir, 46 Misc. 441, the court held that 
where the court of the place of performance would apply the law of the place of mak- 
ing, the latter law would be applied in New York. This is however a questionable 
doctrine. 

* Wilson v. Lewiston Mill Co., 150 N. Y. 314; Shillito v. Reineking, 30 Hun 345; 
Robertson v. National S. S. Co., 1 App. Div. 61. 

5 Sheldon v. Haxtun, 91 N.Y. 124; Berrien v. Wright, 26 Barb. 208; Balme v. 
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the place of contract governs, unless the parties clearly intended it 
to be governed by that of the place of performance.’ 


North Carolina. 


Where there is no place of payment stipulated which is different 
from the place of making, the law of the latter place governs.? Where 
the two places differ, some cases have applied the law of the place 
of making; * other cases lean to the law of the place of performance; ‘ 
while the law as laid down in the.latest case appears to be, that the 
parties may by agreement adopt the law of any place,® so long at 
least as they do so bona fide.° 


North Dakota. 


The place of making and of performance being the same, its law 
governs the contract.’? In a case involving the validity of a loan by 
a Minnesota corporation to a resident of North Dakota the court 
said that where the parties to a loan reside in different states it is 
competent for them to contract under the laws of either, and they 
will be presumed to contract under the law which makes the loan . 
valid.® 


Wombough, 38 Barb. 352; Bowen v. Bradley, 9 Abb. Pr. N. Ss. 395; Weil v. Lange, 
6 Daly 549. 

* Grand v. Livingston, 158 N. Y. 688, affirming 4 App. Div. 589; Union Nat. 
Bank v. Chapman, 169 N. Y. 538; Valk v. Erie R. R., 130 App. Div. 446. In an 
earlier case, Ruse v. Mutual B. L. I. Co., 23 N. Y. 516, the court presumed that the 
law of the place of performance was intended to govern. 

? Grace v. Hannah, 6 Jones L. 94; Satterthwaite v. Doughty, Busb. 314; Williams 


_ v. Carr, 80 N. C. 294; Commercial Nat. Bank v. Simpson, go N. C. 467; Armstrong 


v. Best, 112 N. C. 59; Horton v. Home Ins. Co., 122 N. C. 298; Cannaday v. Atlantic 
C. L. R. R., 143 N. C. 439. 

® Hatcher v. McMorine, 4 Dev. L. 122; Taylor v. Sharp, 108 N. C. 377. This 
view was taken in a later case, where damages were asked for failure to deliver a tele- 
gram. Hall v. Western U. T. Co., 139 N.-C. 369. 

* Morris v. Hockaday, 94 N. C. 286; Rowland v. Old Dominion Assoc., 115 N. C. 
825. 

5 Williams v. Neutral R. F. L. Assoc., 145 N. C. 128. 

® Meroney v. Atlanta N. B. & L. Assoc., 112 N. C. 842. 

7 Travelers Ins. Co. v. California Ins. Co., 1 N. D. 151. 

® United States S. & L. Co. v. Shain, 8 N. D. 136. 
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Ohio. 

Where a contract is made and payable in the same state it is gov- 
erned by the law of that state,’ though the writing was in fact signed 
elsewhere ” or the offer sent from another state. 

Where the places of making and performance differ, a few deci- 
sions in the inferior courts have referred the obligation to the law of 
the place of making;* but the doctrine which has finally been ac- 
cepted is that the law of the place of performance governs the nature 
and validity of the obligation,’ except in the case of usury, where 
the parties are allowed to accept the provisions of the law of either 
place,® and even, as it was held in one case, of the place where the 
debtor lived and made his bargain, though the note on which suit 
was brought was made and performable elsewhere.’ 


Oklahoma. 


In the case of a telegraph message sent from the Indian Territory . 
into Oklahoma it was held that the contract was to be governed by 
the law of the Indian Territory.® 


Pennsylvania. 


If the contract is expressly performable where made,® or no place 
of performance is named, and therefore it is performable where made,'® 
it is governed by the law of that place, on the ground that the law of 


1 Lonsdale v. Lafayette Bank, 18 Ohio 126; Lockwood v. Mitchell, 7 Ohio St. 
387; Plant v. Mutual L. I. Co., 26 Ohio C. C. 499. 

2 Smith v. Frame, 3 Ohio C. C. 587. 

* Eureka Ins. Co. v, Parks, 1 Cin. Sup. Ct. 574. 

* Conahan v. Smith, 2 Disney 9; Anderson C. D. Bank v. Turner-Looker Co., 
2 Ohio N. P. 73; Harrison v. Baldwin, 5 Ohio C. C. 310. 

5 Pittsburgh C. C. & S. L. Ry. v. Sheppard, 56 Ohio St. 68; Montana C. & C. Co. 
v. Cincinnati C. & C. Co., 69 Ohio St. 351; Jaconson v. Adams Exp. Co., 1 Ohio 
C. C. 381; Curtis v. Hutchinson, 1 Ohio Dec. (Repr.) 471, 10 West L. J. 134. 
_ © Kilgore v. Dempsey, 25 Ohio St. 413. 

7 Scott v. Perlee, 39 Ohio St. 63. 

8 Weston U. T. Co. v. Pratt, 18 Okl. 274. 

® Jetor v. Fellows, 32 Pa. 465; Bennett v. Eastern B. & L. Co., 35 Atl. 684; Spear- 
man v. Ward, 114 Pa. 634. 

© Dougherty v. Snyder, 15 S. & R. 84; Hardiman v. Fire Assoc., 212 Pa. 383 ; 
Todd v. State Ins. Co., 11 Phila. 355; Watt v. Gideon, 22 Pa. Co. Ct. 499. 
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the place of performance governs. And where the law of the place 
of making and that of the place of performance differ, the latter 
governs the obligation,? even in the case of a contract of carriage, 


where the performance begins at the place where the contract is 
made.* 


Rhode Island. 


Where the contract was made and performable in the same place 
by its express terms,‘ and where no place of performance is named,” 
the contract has been held, without much discussion, to be governed 
by the law of that place. And where a note was dated in Rhode 
Island but delivered as a note in Massachusetts it was said, again 
without discussion of the point, to be a Massachusetts note and 
governed by the law of that state. This seems to be an adoption of 
the law of the place of making as the law necessarily applicable to 
the contract. 


South Carolina. 


The law of the place of performance is presumably the law that 
governs a contract; but if no place of performance is named it is 
performable at the place of making, and that law therefore governs.’ 
But it is possible for the parties to contract with reference to the 


place of making, and the question whether they did so contract 


1 Allshouse v. Ramsay, 6 Whart. 331; Clark v. Searight, 19 Atl. 941; Baum v. 
Birchall, 150 Pa. 164; Brewster v. Lyndes, 2 Miles 185. See however Hazelhurst v. 
Kean, 4 Yeates 19. 

? Bennett v. Building & L. Assoc., 177 Pa. 233. The statement of the doctrine 
seems to rule out the possibility of the parties selecting any other law, even in a usury 
case. But see Todd v. State Ins. Co., 11 Phila. 355, where the right of the parties to 
choose their law seems to be recognized. 

? Brown v. Camden & A. R. R., 83 Pa. 316; Burnett v. Pennsylvania R. R., 176 
Pa. 45; Hughes v. Pennsylvania R. R., 202 Pa. 222 (explaining Fairchild v. Phila- 
delphia W. & B. R. R., 148 Pa. 527, and apparently overruling that case and Brooke 
v. New York L. E. & W. R. R., 108 Pa. 529, where the law of the place of contracting 
was applied) ; Merchants’ Nat. Bank v. Shaw, 2 W. N. C. 542; Trexler v. Baltimore 
& O. R. R., 28 Pa. Super. 207. In Hughes v. R. R., supra, the court said that in this 
respect the contract of carriage possibly differed from other contracts. 

* Leonard v. State M. L. A. Co., 27 R. I. 121 ; In re Peckham, 69 Atl. 1002. 

5 Barrett v. Dodge, 16 R. I. 740. 

® Winward v. Lincoln, 23 R. I. 476. 

7 Touro v. Cassin, 1 Nott & McC. 173; Curnow v. Phoenix Ins. Co., 37 S. C. 406; 
Tillinghast v. Boston & P. R. L. Co., 39 S. C. 484; Exchange Bank v. McMillan, 76 
S. C. 561; Gallettey v. Strickland, 74 S. C. 394 
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may be determined either by their express stipulation’ or by the 
circumstances.” 
South Dakota. 


The law of the place of performance is adopted by statute as the 
law governing a contract;* which of course in the case of a con- 
tract performable where it is made is the law of that place.* In the 
case of a contract of carriage, however, the law of the place of ship- 
ment appears to be adopted for determining the validity of a limita- 
tion of liability.° 

Tennessee. 


A contract made and payable in the same place is held to be gov- 
erned by the law of that place without indicating whether the im- 
portant circumstance is the making or the performance.® But in 
several cases where the place of payment did not appear the law of 
the place of making was held to govern;7 and the same law has been 
applied in cases where the places of making and of performance 
were different. In usury cases, however, the court allows the par- 
ties to choose the law either of the place of making or of the place 
of performance,* so long as it is done bona fide.’ 


Texas. 


Where no place of performance appears the contract is to be gov- 
erned by the law of the place of making.“ When the making and 
the performance are in different states, the court in several cases 


1 Equitable B. & L. Assoc. v. Corley, 72 S. C. 404. 

? Thornton v. Dean, 19 S. C. 583. 

® Barrey v. Stover, 20 S. D. 459. 

* Warner v. Citizens’ Bank, 6 S. D. 152; First Nat. Bank v. Doeden, 21 S. D. 400. 

5 Meuer v. Chicago M. & S. P. Ry., 5 S. D. 568. 

® Trabue v. Short, 5 Cold. 293; Lewis v. Woodfolk, 2 Baxt. 25; Robinson v. Queen, 
87 Tenn. 445; Brady v. McGehee, 1 Shann. Cas. 154; Carnegie Steel Co. v. Chatta- 
nooga Const. Co., 38 S. W. 102. 

7 King v. Doolittle, 1 Head 77; Smithwick v. Anderson, 2 Swan 573; Roberts v. 
Winton, 100 Tenn. 484. 

§ Elliott N. Bank v. Western & A. R. R., 2 Lea 676; Gray v. Western U. T. Co., 
108 Tenn. 39. ‘ 

® Senter v. Bowman, 5 Heisk. 14; Overton v. Bolton, 9 Heisk. 762; Sharp v. 
Davis, 7 Baxt. 607. 

10 Parham v,. Pulliam, 5 Coldw. 497. 

1 Shelton v. Marshall, 16 Tex. 344; Fidelity M. L. Assoc. v. Harris, 94 Tex. 25; 
Merrielles v. Bank, 5 Tex. Civ. App. 483. 
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(all involving the undertakings of carriers and telegraph compa- 
nies) has applied the law of the place of making.’ But the doctrine 
generally accepted is that the law bona fide selected by the parties 
will govern, which in the absence of evidence of other intent is that 
of the place of performance,’ and the parties cannot bona fide agree 
upon any law except that either of the place of making or of the 
place of performance.® 


Vermont. 


‘The law of the place of making governs when the obligation is 
expressly payable there,* or where no place of payment is named.° 
Only one case has been found where a place of payment different 
from the place of making was expressly agreed upon; the maker 
of the note there in question was a corporation, and the question was, 
what was the liability of the shareholders. The court said that 
“though it may be true that the bill itself should be governed by 
the laws of the place where it is made payable,” yet the liability of 
the stockholders must be determined by the law under which the 
corporation was formed, which was the place of making.® 


Virginia. 


The law of the place of performance is presumably the law intended 
by the parties, and the contract will be governed by that law.’ If the 
parties expressly agree upon a law and declare that the contract is 
made with reference to it, effect will be given to their intention.® 


1 Cantu v. Bennett, 39 Tex. 303; Western U. T. Co. v. Waller, 96 Tex. 589; Mis- 
souri P. Ry. v. Harris, 1 Tex. App. Civ. Cas. § 1257; Mexican N. R. R. v. Ware, 60 
S. W. 343; Western U. T. Co. v. Cooper, 29 Tex. Civ. App. 591; Western U. T. 
Co. v. Buchanan, 35 Tex. Civ. App. 437; St. Louis S. W. Ry. v. McIntyre, 36 
Tex. Civ. App. 399. 

? Bullard v. Thompson, 35 Tex. 313; Ryan v. Missouri K. & T. Ry., 65 Tex. 13; 
Seiders v. Merchants Life Assoc., 93 Tex. 194; Metropolitan L. I. Co. v. Bradley, 98 
Tex. 230, affirming 79 S. W. 367; Western U. T. Co. v. Blake, 29 Tex. Civ. App. 224. 
_ * Connor v. Donnell, 55 Tex. 167; Dugan v. Lewis, 79 Tex. 246. 

* Harrison v. Edwards, 12 Vt. 648; Emerson v. Patridge, 27 Vt. 8. 

.  § Russell v. Buck, 14 Vt. 147; Adams v. Gay, 19-Vt. 358; Hartford S. B. I. & I. 

Co. v. Lasher S. Co., 66 Vt. 439; Baker v. Spaulding, 71 Vt. 169. 

® Cutler v. Thomas, 25 Vt. 73. . 

7 Manhattan L. I. Co. v. Warwick, 20 Gratt. 614; National M. B. & L. Assoc. v. 
Ashworth, 91 Va. 706; Nickels v. People’s Assoc., 93 Va. 380; Ware v. Bankers’ Co., 
95 Va. 680; Middle S. L. B. & C. Co. v. Miller, 104 Va. 464. 

8 Union C. L. I. Co. v. Pollard, 94 Va. 146. 
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Washington. 
While a contract is ordinarily governed by the law of the place 
where it is made and performable,' it is within the power of the par- 


ties by their express agreement to establish the place under whose 
laws it shall be construed.” 


West Virginia. 


Where a contract is not expressly performable elsewhere it is gov- 
erned by the law of the place of contract;* and even where expressly 
payable elsewhere the law of the place of making is applied.‘ 


Wisconsin. 


Contracts performable where they are made are governed by the 
law of the place of making.® But where a contract is made payable 
in another place, the law of the place of payment ordinarily governs, 
as the law presumably intended by the parties;* though their inten- 
tion to be governed by the law of the place of making may be shown 
by the circumstances, and will then be applied.?’ Where, however, 
the contract is performable partly at the place of making and partly 
elsewhere, the presumption favors the law of the place of making.® 


1 Wood v. Cascade F. & M. I. Co., 8 Wash. 427; Bank v. Doherty, 42 Wash. 317. 

2 Griesemer v. Mutual L. I. Co., to Wash. 202. 

8 Nichols v. Porter, 2 W. Va. 13; Klinck v. Price, 4 W. Va. 4; Pugh v. Cameron, 
11 W. Va. 523; Shipman v. Bailey, 20 W. Va. 140; Galloway v. Standard F. I. Co., 
45 W. Va. 237. 

* Floyd v. National, L. & I. Co., 49 W. Va. 327; Miller v. Prudential B. & T. Co., 
63 W.Va. 107. In both these cases the law applied was a statute of the place of 
making which regulated the doing of business. 

5 Kennedy v. Knight, 21 Wis. 340; Central Trust Co. v. Burton, 74 Wis. 329; 
Maynard wv. Hall, 92 Wis. 565; Second Nat. Bank v. Smith, 118 Wis. 18. 

® Shores Lumber Co. v. Stitt, 102 Wis. 450; Bartlett v. Collins, 109 Wis. 477; 
‘Brown v. Gates, 120 Wis. 349. In Seamans v. Knapp-Stout & Co., 89 Wis. 171, the 
law of the place of making was said to govern the contract; following and quoting 
Scudder v. Union Bank, 91 U. S. 406. But the case was disapproved in Brown v. 
Gates, supra. 

7 Fisher v. Otis, 3 Chand. 83, 3 Pin. 78; Newman v. Kershaw, ro Wis. 333. In 
Brown v. Gates, 120 Wis. 349, the fact that the law of the place of performance made 
the contract void, while that of the place of making made it valid, was held not of 
itself a circumstance sufficient to overcome the presumption. 

* Davis v. Chicago M. & S. P. R. R., 93 Wis. 470; Bartlett v. Collins, 109 Wis. 
477. 
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Summary. 

It is not easy to deduce from these confused and conflicting deci- 
sions any satisfactory conclusion as to the rule or rules favored by 
authority. A few things may, however, be pointed out. 

First, it is to be noticed that courts who are uttering their instinc- 


tive views, the expression of their general knowledge of legal prin- 


ciple uninfluenced by authority, invariably speak of the law of 
the place of contracting as the law that governs. So strong is this 
feeling, that the form of statement of a different rule often shows its 
influence. Thus Story, holding the view that the law of the place 
of performance governs, nevertheless states it as an exceptional rule: 
as a general principle the law of the place of making governs, but 
there is an exception where the contract is to be elsewhere performed. 
To the instinctive acceptance of this general principle we must also 
refer the curious notion that the place of contracting may mean 
either the place of making or the place of performance of the con- 
tract, thus bringing the rule which applies the law of the place of 
performance within the general principle that the lex loci contractus 
governs. | 

A second point to be noticed is that the adoption of any other rule 
than that of the place of making is to be referred definitely to the 
authority of one man. The rule that the intention of the parties 
shall govern, either laid down in this simple form or coupled with 
some legal presumption as to the intention, may be directly traced 
back, through the early American cases or the English cases, to the 
dictum of Lord Mansfield in Robinson v. Bland,’ and, as has been 
seen, was derived by him from the doctrines of the civil law. The 
other rule, that the law of the place of performance governs, may be 
traced directly to the statement of Story in his Conflict of Laws,’ 
often repeated verbatim in the cases; and it was on his part a restate- 
ment of an opinion he expressed in the case of Reimsdyk v. Kane.° 
It appears to have been based on some of the language in Robinson 
v. Bland,’ on which he put an interpretation differing from that 
ordinarily adopted. The statement in that case that the law of 
England, the place of performance, governed as the law intended by 


1 2 Burr. 1077. * x Gall. 371, 375. 
2 Sec. 280. 
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the parties to govern has thus formed the basis for two rules: one, 
that the law intended by the parties governed, it being in that case 
merely an accidental circumstance that the law of the place of per- 
formance was intended; the other, that the law of the place of 
performance always governs, the reason given being that in the view 
of the law parties always intend their contract to be governed by 
the law of the place of performance. 

Finally, the present tendency, greatly stimulated by the late Eng- 
lish and Federal cases, is toward the adoption of the law intended 
by the parties. Though the greater number of states still profess 
adherence to Judge Story’s rule, it is being superseded by the other; 
and ultimately the American jurisdictions will divide in their adher- 
ence between the law of the place of making and the law intended 

‘by the parties. 

It may be worth while, before leaving this ont of the subject, to 
enumerate the states which apparently accept one or another of the 
principal rules. It must be pointed out that in several states the 
question appears not to have arisen; in others, the decisions or dicta 
are not sufficiently clear to justify including the state in either list. 
So far as one can determine the prevailing rule, the grouping seems 
to be as follows: 

States adopting the law of the place of making: Colorado, Tadtieinds 
Maryland (?), Massachusetts, Tennessee, West Virginia. 

States adopting the law of the place of performance: Alabama, 
Arkansas (?), California (?), Georgia, Iowa, Kansas, Kentucky, 
Louisiana (?), Maine(?), Mississippi, Michigan, New Hamp- 
shire (?), New Jersey, Ohio, Pennsylvania, South Dakota. 

States. adopting the law intended by the parties: England and the 
English colonies, Connecticut,’ District of Columbia, Illinois, Ne- 
braska, New York, North Carolina, North Dakota, South Carolina,’ 
Texas,’ Virginia," Washington, Wisconsin; and, in usury cases, also” 
the Federal courts, Alabama, Georgia, Kansas, Missouri, Mississippi, 
Ohio, and Tennessee. : 

In making any such classification of jurisdictions it is impossible 
to feel confident of one’s accuracy. The failure of the courts in 
most cases to realize that the various rules represent conflicting doc- 
trines and not mere differences in forms of statement has often led 
courts to apply different rules in successive cases without meaning to 


1 Presumably, in these States, the law of the place of performance. 
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depart from precedent; and the confusion between intended inter- 
pretation and intended obligation, between presumption of law and 
presumption of fact, and between execution of a promise and exe- 
cution (by performance) of an obligation have led to a deep-seated 
confusion as to applicable law. But the classification made is sub- 
mitted as on the whole probably not far from correct. 


Joseph H. Beale. 
CAMBRIDGE, Mass. 


[To be continued] 
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THE STANDARD Ort CASE AND THE SHERMAN AcT. — In a recent de- 
. cision of the Circuit Court, important rather for its affirmance of principles 
already established in previous cases under section 1 of the Sherman Act 
than for any new propositions laid down, the Standard Oil Company of 
New Jersey is declared a combination in restraint of trade and a monopoly 
within sections 1 and 2 of the Sherman Act.' U. S. v. Standard Oil Co. of 
N. J., 173 Fed. 177 (Circ. Ct., E. D. Mo., Nov. 20, 1909). For the de- 
termination of the legality of the combination under section 1 the common- 
law test of reasonableness? is disregarded in favor of that of directness: 
whether the necessary effect of the combination is directly or merely in-— 
cidentally to restrict competition in interstate commerce. The exchange 
of stock of competitive corporations for the stock of a single corporation, 
where the substance of the transaction is simply a change in the form of 
investment and not an outright purchase for cash or its equivalent,‘ has 


1 26 U. S. Stat. at L. 209, § 1: “‘Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations is hereby declared to be illegal. Every person who shall make 

- any such contract or engage in any such combination or conspiracy, shall be deemed 
guilty of a misdemeanor.” 

§ 2. “Every person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons, to monopolize any part of trade 
or commerce among the several States, or with foreign nations, shall be deemed guilty 
of a misdemeanor.” 

? As to this test see U. S. v. Trans-Missouri Freight Assoc., 166 U. S. 290; Chesa- 
peake & O. Fuel Co. v. U. S., 115 Fed. 610; 17 Harv. L. REv. 480. 

® As to the application of this test see Hopkins v. U. S., 171 U. S. 578; Swift & 
Co. v. U. S., 196 U. S. 375; 22 Harv. L. REv. 216. : 

* Where the transaction constitutes an outright sale of a business it is not within 
the Sherman Act. Davis v. Booth, 131 Fed. 31, 36. See 19 Harv. L. REv. 472. 
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already been held an illegal combination within section 1 of the Act® A 
fortiori a combination is illegal in which the holding company is itself one 
of the formerly competing corporations.’ This being the situation in the 
present case, there has.clearly been a violation of section 1 of the Act. 

Stress is laid by counsel for the defendant on the fact that the majority 
stock of the nineteen principal subsidiary companies was previously held 
in joint ownership, so that these corporations had not been actual com- 
petitors for a time long prior to the passing of the Act.’ The court, 
however, considers that under this joint ownership they were potentially 
competitive; and that since there is much less probability of their sepa- 
rating and becoming again actually competitive when the stock is held by 
a single corporation than when held in joint ownership by individuals, the 
combination is in direct restraint of trade. That the mere vesting of the 
power to prevent competition, without exercise of that power, is within 
the prohibition of the Act has already been determined.® 

For the decision of the majority of the cases under the Sherman Act, 
as in the persent case, it has been sufficient to find the defendant guilty 
of a violation of section 1. But as the violation of section 2 is a separate 
offense,® the discussion in the main case of what constitutes a monopoly 
under that section is of interest. As yet there has been no authoritative con- 
struction of section 2 by the Supreme Court, and few direct decisions in 
the circuit courts. Monopolization, as covered by this section, has been 
held to embrace two elements: the exclusive right to, or control of trade, 
and the exclusion of others from that right or control." Furthermore, it 
is agreed that the monopoly need not be complete.” The suggestion 
that, as with a combination under section 1, its necessary effect must be 
directly, not incidentally, to restrict commerce, aids but little in the de- 
termination of its legality.» Nor is the mere magnitude of the business 
a guiding test." It is submitted that the legality of a monopoly must 
depend upon the character of the means used in its establishment. The 
acquisition of control of interstate commerce by ordinary legitimate methods 
of business is not illegal.® On the other hand, a monopoly falls within the 


5 Northern Securities Co. v. U. S., 193 U. S. 197. ' : 

® U. S. v. American Tobacco Co., 164 Fed. 700; Bigelow v. Calumet & Hecla 
Mining Co., 155 Fed. 869. 

7 A trust in which the ownership of the majority of these corporations was vested 
had been formed as early as 1879. 

8 Northern Securities Co. v. U. S., supra, as explained in Harriman v. Northern 
Securities Co., 197 U. S.,244, 291. 

® U.S. v. MacAndrews & Forbes Co., 149 Fed. 836. 

0 For a discussion of the early authorities under this section see 7 Harv. L. REv. 


338, 352. 


‘ " In re Greene, 52 Fed. 104, 115; U.S. v. Trans-Missouri Freight Assoc., 58 Fed. 
58, 82. 
See Bigelow v. Calumet & Hecla Mining Co., 

8 Tt was so suggested in Whitwell v. Continental To Co., 125 Fed. 454, 462. 

4 See In re Greene, supra. 

® Thus the following transactions have been held unobjectionable under section 2 
of the Sherman Act: the arbitrary fixing of prices, Dueber Watch Case Mfg. Co. v. 
Howard Watch Co., 55 Fed. 851; mutual agreements not to do business with persons 
dealing with a certain competitor, Jbid.; agreements to give rebates for maintenance 
of list prices and exclusive trade, In re Corning, 51 Fed. 205; In re Greene, supra; 
the restriction of trade to those who refrain from dealing with competitors, Whitwell 
v. Continental Tobacco Co., supra. 
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- meaning of section 2 of the Act when it has been secured by methods con- 


trary to common law ™ or statute. Accordingly a “contract, combination, 
or conspiracy” in restraint of interstate commerce illegal under section 1 
of the Act should constitute such unlawful means as to bring any resulting 
monopoly within the prohibition of section 2. And as the court is undoubt- 
edly correct in holding that there has been in the present case an illegal 
combination under section 1, their further conclusion that the defendants 
are also guilty of a violation of section 2 seems therefore logically to follow. 


INTENTION REQUISITE TO EFFECT A CHANGE OF DomIcILe. — Less 
than a century ago doubt was expressed whether an Englishman could 
by any acts and intentions change his English domicile;' but this doubt 
was speedily put an end to by the ecclesiastical courts by whom it had 
first been voiced.” A generation later it was laid down that for a change 
of domicile there must be a change of nationality; that is, an Englishman, 
to acquire a French domicile, must live in France with intent to become a 
Frenchmap.* But these strong expressions were presently given a mild 
interpretation ;* and it is now clear law that domicile may be abandoned 
although nationality is retained.» Some English authority® turned with 
approval to the Scotch doctrine that for change of domicile there must be - 
an intent to acquire a new civil status;’ that is, an Englishman in France 
might acquire a French domicile only by a conscious though, it might be, 
unexpressed choice of French law. But as the deliberate rejection and 
selection of systems of law is obviously rare among laymen, it is not 
unfortunate that this doctrine was subsequently denied. An eminent text- 
writer, however, revised and revived it, citing authority * for the proposi- 
tion that a man may change his domicile only by a conscious choice of 
- foreign law or by action necessarily involving an unconscious choice. But 
that such theory is not the present English law, its learned proponent him- 
self has very recently admitted." Under the modern decisions there is a 
change of domicile whenever there is a change of residence to any Christian 
country, concurring with an intent that the change be permanent.” 

This latest English test for change of domicile has been adopted by 
many cases in this country.” By others a variety of rules have been pro- 


6 Thus threats, intimidation, and violence are unlawful common-law means. U.S. 
v. Patterson, 55 Fed. 605, 641. 


? Curling v. Thornton, 2 Add. 6. 

? Stanley v. Bernes, 3 Hagg. Eccl. 373. 

% Moorhouse v. Lord, 10 H. L. Cas. 272. 

* Udny v. Udny, L. R. 1 Scotch App. 441. 

5 Brunel v. Brunel, L. R. 12 Eq. Cas. 298. . 

® Attorney-General v. Countess de Wahlstatt, 3 H. & C. 374. 

7 Donaldson v. McClure, 20 D. (Scotch Sess. Cas., 2d ses., 1857) 307. 

® Douglas v. Douglas, L. R. 12 Eq. Cas. 617. 

® Westlake, Priv. int. L., 4 ed., § 256, (3). 

10 Sharpe v. Crispin, L. R. 1 P. & D. 611. 

" Westlake, Priv. Int. L., 4 ed., § 256, (3). 

® Lord v. Colvin, 4 Drew. 366; Winans v. Attorney-General, [1904] A. C. 287. 

#8 The Venus, 8 Cranch 253; Carey’s Appeal, 75 Pa. St. 201. The only reflection 
found of the older English requirements of intent to change nationality or status is in 
Dupuy v. Wurtz, 53 N. Y. 556. 
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pounded: that there must be an intent to remain merely an unlimited 
time," or an indefinite time,® or even a definite period if reasonably long."® 
A number of courts have defined the intent necessary no more minutely 
than as the intent to found a new home.” This test as matter of law recon- 
ciles all the others; for under it the varying criteria of permanence, in- 
definiteness, and the like, are nothing more than differences of opinion as to 
what in fact constitutes the intent to found a home.'® 

A recent case decides that an American residing permanently in a Chinese 
treaty port obtains a Chinese domicile. Mather v. Cunningham, 3 Am. 
Journ. Int. L. 752 (Me., Sup. Ct., Apr. 15, 1909). An English case cited 
in the opinion holds on similar facts against a change of domicile, on the 
grounds that no Christian can desire to become a Chinese, or subject him- 
self to Chinese laws; and that the existence of extraterritorial courts is 
the best proof of these inferences.'® The inferences, indeed, require no 
proof; but under general principles they seem quite irrelevant. As has 
been said, the present English law requires for change of domicile intent 
neither to acquire a new nationality nor a new status. Nor does the situa- 
tion demand a special principle. For on any theory Europeans in a treaty 
port are tried under Occidental systems in consular courts; so that there 
is here not even the ordinary objection to a change of legal home, that it 
involves an abandonment of home law. The Maine court is accordingly 


‘to be commended for declining to recognize in a complicated topic a new 


and unnecessary complication. 


RicHT OF A CoMMON CARRIER TO REFUSE SERVICE OWING TO THE 
NATURE OF THE Goops. — The liability of a common carrier is twofold. 
Owing to the public character of his employment he is under a duty to serve 
all, without discrimination, to the extent of his profession; and because 
he has assumed a profession which in early times was hazardous, he is 
liable as insurer of objects carried,’ except in the case of passengers, animals, 
and articles subject to inherent vices.? The courts speak of the latter ob- 


4 Mitchell v. United States, 21 Wall. 350; Guier v. O’Daniel, 1 Binn. (Pa.) 349 n. 

% Venable v. Paulding, 19 Minn. 488. In Attorney-General v. Pottinger, 6 H. & N. 
733, Bramwell, B., accepted as the test for change of domicile, the intent to remain 
an indefinite time. But this was not followed in later English decisions. Very similar 
to the intent to remain an indefinite time is the intent to remain indefinitely, which is 

rded as essential in Concord v. Rumney, 45 N. H. 423. 

© Gilman v. Gilman, 52 Me. 165. 

17 White v. Brown, 1 Wall. Jr. C. Ct. 217. 

18 Where different expressions are so common, it is hard to speak of the weight 
of authority. But it is conceived that the courts in most of the states will usually find 
a change of domicile in the case of any one intending to set up a new home. This 
tendency is more pronounced as to changes of municipality than of state. Wilbraham 
v. Ludlow, 99 Mass. 587. 

1° In re Tootal’s Trusts, 23 Ch. Div. 532. 


Citizens Bank v. Nantucket Boat Co., 2 Story (Mass.) 16, 33; Johnson v. Mid- 
land Ry. Co., 4 Exch. 367; Wilsons v. Hamilton, 4 Oh. 722. See also 11 Harv. L. 
REv. 158, 164. 

2 Clark v. McDonald, 4 McCord (S. C.) 223; Blower v. Great Western Ry. Co., 
L. R. 7 C. P. 655; Clarke v. Ry. Co., 14 N. Y. 570. It is often said that carriers of 
live-stock are insurers not liable for injuries due to the propensities of the animals. 
Chi. & Louisville Ry. Co. v. Woodward, 164 Ind. 360; Lewis v. Pa. Ry. Co., 70 
N. J. L. 132. 
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ligation as the “liability of a common carrier” ; but the truth is that whether 
he is responsible as an insurer or not, a carrier is a common carrier if his 
undertaking is to serve all comers. He is so by reason of his profession 
and not because of his responsibility.’ In analyzing the cases it is im- 
portant to notice to which “liability as common carrier” the courts hold 
the carrier. Decisions which declare a common carrier liable as insurer 
of certain goods involve the determination of his duty to carry such goods 
for all, because of his public employment; but the converse proposition is 
not necessarily true.‘ 

Where a carrier’s charter is permissive, his duty to carry is confined to 
such property as he expressly or impliedly professes to transport. His 
undertaking may be to carry merchandise, passengers, and money; or it 
may be limited to one or more of these classes, in which case he cannot be 
compelled to carry the others. Thus an express company must carry money 
but need not carry live-stock or other unwieldy goods;7 and a carter need 
accept only goods adapted to his facilities which, of course, limit his pro- 
fession.® No ordinary carrier need transport dangerous articles or goods 
of a fragile nature; for public policy, which justifies the regulation of 
carriers, does not sanction the imposition of undue risk.® On the other hand 
it is settled that a railroad must carry perishable goods if properly packed 
and must accept live-stock for carriage." It is doubtful whether the trans- 
portation of ordinary merchandise should commit a railroad to the car- 
riage of animals, which fall more logically under the passenger class. The 
later decisions, however, reflect a tendency to enlarge the duties of rail- 
roads on the ground that they are created for the purpose of carrying all 
kinds of property which the common law permitted to be carried in any 
mode.” But by professing to carry one class of goods a carrier should not 
fear being compelled to carry any other. 

In undertaking to carry a particular class of goods a common carrier 
must accept all goods not fundamentally different in character. The 
earlier view, which still prevails in England, was that the right to discrimi- 
nate within a class is determined by the impression given the public. In 
this country, however, the logic of public profession is not carried so far. 
Accordingly, a carrier of valuables must carry money, and a truckman 
professing to carry heavy things must carry machinery.“ But in a recent 

3 Ry. Co. v. Lockwood, 17 Wall. 357. 

‘ Cf. Pittsburgh & St. Louis Ry. Co. v. Morton, 61 Ind. 539. 

5 Citizens Bank v. Nantucket Boat Co., supra. 

® Citizens Bank v. Nantucket Boat Co., 5 Fed. Cas. 2730; Pfister v. Central 
Pac. Ry. Co., 70 Cal. 169; Pender v. Robbins, 51 N. C. 207. 

7 Platt v. Lecocq, 158 Fed. 723; U.S. Express Co. v. Burke, 94 Ill. App. 420. 

8 Tunnel v. Pettijohn, 2 Harr. (Del.) 48. 

® Walker v. Babcock, 16 Hun 313; California Powder Works v. Atlantic & Pac. 
Ry. Co., 113 Cal. 329; see also Alston v. Herring, 11 Exch. 822. 


10 Baker v. B. & M. Ry. Co., 74 N. H. 100. A carrier may make reasonable regu- 
lations as to packing. Elgin Ry. Co. v. Machine Co., 98 Ill. App. 331; Boyd v. Moses, 


7 Wall. 316. 

4 Kansas Pacific Ry. Co. v. Nichols, 9 Kan. 235; Cooper v. R. & G. Ry. Co., 
110 Ga. 659; contra, Mich. Ry. Co. v. McDonough, 21 Mich. 165. But a carrier 
need not carry wild animals. See Coup v. Wabash Ry. Co., 56 Mich. rrr. 

2 Baker v. B. & M. Ry. Co., supra; Kansas Pacific Ry. Co. v. Nichols, supra. 
0 —e v. Midland Ry. Co., supra; Leonard v. Am. Express Co., 26 Upp. Can. 

R. 533. 

* Tron Works v. Hurlbut, 36 N. Y. Supp. 808; News Publishing Co. v. Southern 

Ry. Co., Tenn. 684. 
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decision it was held that an express company undertaking to carry mer- 
chandise C.O. D. may nevertheless refuse to carry liquor in that way. 
Burk v. Platt, 172 Fed. 777 (Circ. Ct., N. D., W. Va.). This, however, 
does not conflict with the general American doctrine. A common carrier 
has a common-law right to insist on prepayment of charges; and it makes 
no difference that he extends credit to certain shippers.“ It might be 
argued that express companies in professing to carry all merchandise 
C. O. D. have waived their common-law right. But public policy hardly 
justifies the imposition of this additional burden, and it is safe to say 
that a carrier may discriminate, as to C. O. D. shipments, not only between - 
commodities but also between persons. 


CREATION OF JomnT TENANCIES. — In joint tenancy each co-owner is 
d of the whole subject to the others’ interests; tenants in common 
hold distinct, although undivided, parts. The great practical difference 
between the two forms of collective ownership is that on the death of a 
joint tenant the survivors hold the res free of the interest of the deceased ; 
while on the death of a tenant in common the property passes to his 
resentatives just as would any other property. Of these forms, tenancy in 
common is the more in accord with ancient custom. And it seems not 
unlikely that down to the time of Bracton' a conveyance to several, in 
the absence of special facts, created a tenancy in common. Such an in- 
terest in real property imposed upon each tenant the incidents of tenure 
as to his share; and the courts came to feel that in construing limitations 
as tenancies in common they were not benefiting the holders of the prop- 
erty.2 The general rule in favor of such construction accordingly fell; 
and as it was at first replaced by no other, the judges for a time probably 
applied no definite principle to the cases as they arose.* But when Little- 
ton wrote, thé new general rule had developed, that a conveyance to two 
or more created a joint tenancy unless the instrument itself showed an 
intent that the enjoyment be several.‘ 

The substantial disappearance of the incidents of tenure took from 
joint tenancy its claim to the favor of the judges. And although the rule 
of Littleton held its own alike for real and personal estates and for choses 
in action, the courts became increasingly liberal in finding words of sever- 
ance.® This liberality was somewhat more marked in equity than at law,® 
and perhaps also more marked, both at law and in equity, as to convey- 


% Danciger v. Wells Fargo, 154 Fed. 379; Southern Indiana Express Co. v. U. S. 
Express Co., 92 Fed. 1022. 


1 Lib. 5, 375 a. 

2 3 BI. Comm. 193. 

8 Fleta’s apparent inconsistency with himself (lib. 3, cap. 4, § 2, and lib. 3, cap. 4, 
§ 7) and with Britton (Bk. I, Ch. IV, 6) is probably to be explained on the theory 
that at the end of the thirteenth century the law on the point was unsettled. See dis- 
cussions of these early authorities in Wythe (Va.) 377 n. (58) and in 13 Sol. J. 885. 

4 Co. Litt. § 283. 

5 In the notes to Morley v. Bird, 3 Ves. 628, in Tudor, Lead. Cas. in Real Prop., 
4 ed., 271-277, and 281-286, is an exhaustive discussion of the effect of particular 
phrases in creating joint tenancies and tenancies in common, 


® Fleming v. Fleming, 5 Ir. Ch. 129. 
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ances by use’ or devise ® than as to conveyances by the common-law methods. 
Sporadic dicta raised® and left unsettled ® the problem of the effect of a 
conveyance to A and B, “their executors, administrators and assigns.” 
In a recent decision this form of words is held to be indistinguishable from 
a transference to A and B without more, and accordingly to create a 
joint tenancy. Goddard v. Lewis, 25 T. L. R. 813 (Eng., K. B. D., July 
31, 1909). ‘The result is admittedly unfortunate: that the purchasers of 
the term did not contemplate a right to the whole in the survivor is un- 
doubted. And to attain its conclusion the court is driven to regard the 
naming of the personal representative as for all purposes surplusage." But . 
it is true that the purpose of naming the executors was the limitation of 


- the estate granted, and not the determination of the type of collective in- 


terest created; so that the doctrine of a technical decision reduces itself 
to a highly technical rule, that words of severance must profess to be such. 

It is probable that nowhere in this country, at least as to interests in 
land, would the decision in the principal case have been reached. In one 
or two jurisdictions the courts without legislative aid have either limited * 
or denied '* the English presumption in favor of joint tenancies; and in 
Connecticut, which accepted the presumption, the right of survivorship 
has been rejected.’ For the most part, however, the courts of this country 
have followed the English decisions. But legislation has now everywhere 
either reversed the English presumption,"* or abolished the right of sur- 
vivorship,” or altogether done away with joint tenancies.” 


EFFECT OF REVOCATION OF PROBATE UPON RIGHTS OF LEGATEES. — A 


_ legatee’s title to specific property bequeathed to him is said to relate back, 


upon the assent of the executor, and to vest in him as of the time of the tes- 
tator’s death.' If, then, after final settlement of the estate, a codicil is dis- 
covered and admitted to probate, revoking a legacy of certain shares of 
stock to A and bequeathing them to B, the title vested in B by the execu- 
tor’s assent covers, by relation back, the entire period during which the 
shares have been held by A. Since A has thus received what righffully 


7 Rigden v. Vallier, 2 Ves. 252. 

8 Fisher v. Wigg, 1 P. Wms. 14. 

® Crooke v. De Bandes, g Ves. Jr. 197, 204; oe v. Jackson, g Ves. Jr. 591, 595- 

” As reported in Moseley, 184, Cray v. Willis is a square decision for holding a 
joint tenancy on these facts; but in the report in 2 P. Wms. 529, the crucial words 
“‘and executors” do not appear. 

" Cf..on this point the ingenious article in 3 Law Stud. Mag. (N. S.) 324 anticipat- 
ing the facts of this case and contending for a result opposite to the actual one. 

Martin v. Smith, 5 Binn. (Pa.) 16. 

18 Vreeland v. Van Ryper, 17 N. J. Eq. 133. : 

Phelps v. Jepson, 1 Root (Conn.) 48. 

%® Decamp v. Hall, 42 Vt. 483; Farr v. Trustees of Grand Lodge, etc., 83 Wis. 446. 

1% Cf. Birdseye Rev. Stat. (N. Y.) 3023. This is the most common form of legisla- 
tion on the subject. 

” Cf. Virginia Code, § 2430. The earliest of such statutes was doubtless that of 
the Plymouth Colony passed in 1643. See Plymouth Colony Laws, ed. 1836, 75. 

8 Cf. Georgia Code, § 3142. In jurisdictions of this type an attempted joint 
is declared a tenancy in common. 


? See Saunders’ Case, 5 Coke 12, 12 b. 
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belongs to B, who has no remedy against the innocent executor, the situa- 
tion is analogous to that where one of two legatees has been fully paid out 
of assets insufficient to satisfy both,* and the executor is insolvent;* ac- 
cordingly, if the shares are still in A’s possession, B should be allowed in 
equity to compel A to give them up. 

A recent case goes still farther, allowing B to recover from A all dividends 
received by the latter on the stock. West v. Roberts, [1909] 2 Ch. 180. The 
law in England is that a residuary or general legatee who is obliged to re- 
fund is generally not chargeable with interest ;° but in this country at least 


- one court has said that interest as well as principal must be refunded.’ The 


case of a specific legacy is a stronger one: unlike that of a general or residu- 
ary legatee,* the specific legatee’s right is clear-cut and defined, so that it 
will support an action at law immediately upon the assent of the executor. 
And title to the shares must carry with it title to the dividends. It does not 
follow, however, that under all circumstances A should be made to account 
for these dividends. If he has spent the income and has no tangible property 
to show for it, the court in forcing him to account would be invoking the 
fiction of relation back to the impoverishment of one who acted innocently 
in pursuance of judicial authority.” Prior to the revocation of the original 
probate, legal title is indisputably in A," so that if he has sold to a bond 
fide purchaser the title of the latter could not be impeached.” A, therefore, 
has innocently but gratuitously acquired legal title to property which of 

right belongs to B. The resemblance of his position to that of an innocent 
donee of trust property suggests the propriety of treating A as an innocent 


constructive trustee.’ 


A strict adherence to the doctrine of relation back would involve the 
court in the absurdity of holding that legal ownership in severalty is vested 
in two persons at the same time. But if B’s interest, prior to the revocation 
of the first probate, be called an equitable one, and if A be treated as an 
innocent donee of trust property, his liability to account for the dividends 
will depend upon whether or not that income is still in his possession, either 
in its original form or in the shape of a traceable product." If it is in his 


“possession, there is no injustice in taking from him something which he 


has received as a mere windfall; but if the money has been spent, and he 
has nothing to show for it, he should not be held to account. 


DISREGARDING THE SEPARATE PERSONALITY OF A CORPORATION. — 
The conception of a corporation as a personality wholly separate and dis- 


2 Poag v. Carroll, Dud. Law (S. C.) 1. 

Anon., 1 P. Wns. 495- 

* Orr v. Kaines, 2 Ves. 194; Wallace v. Latham, 52 Miss. 291. 

5 Cf. Le Baron v. Fauntleroy, 2 Fla. 276, 301. 

® Gittins v. Steele, 1 Swanst. 199; Jervis v. Wolferstan, L. R. 18 Eq. 18, 27. 
7 See Buerhaus v. De Saussure, 41 S. C. 457. 

§ Deeks v. Strutt, 5 T. R. 690. 

® Doe d. Saye v. Guy, 3 East 120; Williams v. Lee, 3 Atk. 223. 

10 Cf. Allen v. Dundas, 3 T. R. 125. 

"1 Thompson v. Samson,,64 Cal. 330. Cf. Fisher v. Bassett, 9 Leigh (Va.) 119. 
#2 Steele v. Renn, 50 Tex. 467. Cf. Pac ’s Case, 6 Coke 18 b. 

% Otis v. Otis, 167 Mass. 245. 

4 See 19 Harv. L. REv. 515 e¢ seq. 
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tinct from the individuals who compose it, whether it be considered a legal 
fiction or a reality,' has, nevertheless, been a ruling principle in the develop- 
ment of the common law of corporations, and is the characteristic which 
most distinguishes a corporation from unincorporated associations.’ It is 
this personality which is liable on contracts made in the corporate name,° 
which must be the grantor of corporate property even though the shares of 
stock are owned entirely by one man,‘ and against which, as party to a suit, 
there cannot be introduced in evidence the admission of a shareholder.’ In 
the recent case of In re Watertown Paper Co., 22 Am. B. R. 190, it was held 
that the claim of one corporation against another is provable in bankruptcy 
even though the shares in both corporations are owned entirely by the same 
individuals. 

It is the opinion of some writers that, with the development of modern 
business corporations and the many statutory limitations on the corporate 
device, the conception of a separate personality has outlived its usefulness 
and a clear view may be had only by dismissing it.° Certainly the concep- 
tion is not applicable where the powers granted to the individuals do not in 
reality constitute them a corporation. But if it is meant that the separate 
corporate personality should be disregarded in every case, it is no more 
than saying that the corporation itself should be eliminated. However, the 
formation of corporations has become such a simple matter under the 
general incorporation laws of modern times, that there are many possibilities 
for working fraud and injustice in the use of the corporate device where, if 
the conception of a separate corporate personality be retained throughout, 
it will be impossible to grant relief.’ For example, certain individuals, 
having sold their business and good will to another and having contracted 
not to engage further therein, might form a corporation to enter into the 
same business. If the separate personality of a corporation could never 
be disregarded, the court would see only that separate personality, the 
corporation. As this has no connection with the contract of the individu- 
als who compose it, relief, under the circumstances supposed, would be 
impossible.® 

Certainly such a result would be undesirable. And it is believed that, 
while leaving the conception of the separate corporate personality entirely 
unaltered at law,° justice can be obtained by the interposition of equity on 
settled principles of equity jurisdiction. Equity has long had jurisdiction 
in many instances to restrain the unconscionable exercise of a legal right, 
when the plaintiff would have no standing in a court of law. So a tenant 
without impeachment of waste may be restrained from equitable waste; ° 


1 Carr, Corporations, 150-185. 

2 Warner v. Beers, 23 Wend. (N. Y.) 103, 155; 1 Clark & Marshall, Private Cor- 
porations, § 17. 

3 See People v. American Bell Telephone Co., 117 N. Y. 241, 255. 

* Parker v. Bethel Hotel Co., 96 Tenn. 252. 

5 Fairfield County Turnpike Co.-v. Thorp, 13 Conn. 173. 

® Taylor, Corporations, 5 ed., Preface, ix; 19 Am. L. Rev. 114, where a like view is 
_ attributed to Pomeroy. 

7 2 Cook, Corporations, 6 ed., § 663. 

8 Under similar circumstances relief was given in Beal v. Chase, 31 Mich. 490, and 
Booth v. Seibold, 37 N. Y. Misc. ror. 

® Morawetz, Corporations, § 227. 

1° Duncombe v. Felt, 81 Mich. 332; Kane v. Vanderburgh, 1 Johns. Ch. (N. Y.) 11. 
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and, on a stipulation for a forfeiture, the defaulting party is frequently re- 
lieved in any manner made necessary by the circumstances of the case." 
The right of using the corporate device when exercised to defeat justice 
may well be controlled by equity in the same way. And although at present 
the actual decisions do not seem to be governed by any settled theory of 
granting relief, as yet, except in a very few cases, the corporate personality 
has been disregarded only when there have been present the elements 
necessary to the equitable relief suggested. 


LIBEL witHouT INTENT. — By affirming malice to be the gist of an 
action for defamation the books have given the impression that this ac- 
tion differs from other tort actions.’ -In fact, however, proof of malice has 
never been necessary, because, as is said, the law will conclusively pre- 
sume malice from a publication without excuse or justification.? But it 
has always been clear that, given a libelous publication, the publisher can- 
not escape liability on the ground that the publication was inadvertent 
or accidental,’ or that he did not believe the matter to be libelous;* so 
that a discrepancy exists between the actual requirements of the old courts 
and what they professed to require. On the other hand, it has been laid 
down that malice is not necessary; that it is not a question of the defend- 
ant’s wickedness, but of the injury done to the reputation of the plaintiff 
in the opinion of other men;° and that to determine such injury the courts 
will regard the tendency of the publication rather than the intention of the 
publisher. Thus if the plaintiff’s friends and neighbors believe that he 
was referred to,’ or if that is the reasonable impression conveyed by the 
publication,® the defendant is liable. 

The tendency of modern courts in this country is to make no distinc- 
tion, as regards malice or intention, between tort actions in general and 
actions for defamation.® High authority in England has expressed the 
view that there is civil responsibility for the consequences of a libelous 
publication where the defendant should have known that what he published 
was likely to injure the plaintiff.° Further it is said that neither the in- 
tention with which a tortfeasor acted, nor the state of his feelings toward 
the person injured or the public, can make him less responsible for the 
injury actually caused by his wrongful act." Carelessly to utter defama- 
tory statements entails the same responsibility for the injurious conse- _ 


1 Tibbetts v. Cate, 66 N. H. 550; 1 Pomeroy, Equity, 3 ed., § 450. 


1 Odgers, Libel and Slander, * 5 and note. 

? Bromage v. Prosser, 4 B. & C. 247. 

8 Odgers, Libel and Slander, * 264; Shepheard v. Whitaker, L. R. 10 C. P. 502. 

* Curtis v. Mussey, 72 Mass. 261. 

5 Sheffill v. Van Deusen, 13 Gray 304. 

® Odgers, Libel and Slander, * 264. 

7 Bourke v. Warren, 2 C. & P. 307. 

8 The King v. Clerk, 1 Barnardiston 304. ; 

® Hanson v. Globe Newspaper Co., 159 Mass. 293, 302 and 304, per Holmes, J.; 
Farley v. Evening Chronicle Pub. Co., 113 Mo. App. 216, 227, and cases cited. 

10 Capital and Counties Bank v. Henty, 7 App. ases 741, 742, per Blackburn, J.; 
Bower, Defamation, p. 5 se note; Clerk and Lindsell, Torts, 2 ed., 474. 

4 Farley v. Evening Chronicle Pub. Co., supra. 
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quences as negligently to cast about firebrands,” or shoot off a gun:* 
since the defendant has in fact done the wrongful act he must be taken to 
have intended the consequences which naturally resulted." 
‘~ A recent English decision is in accord with this view of the law, holding 
that a defendant is liable for a libelous publication intended to refer to a 
fictitious person but reasonably believed by third persons to refer to the 
plaintiff. Jones v. Hutton & Co., L. R. [1909] 2 K. B. 444. The dissent- 
ing opinion, by requiring an intent to publish of and concerning the plain- 
tiff, harks back to the old idea that malice is the gist of the action. But 
this view has been materially weakened by more recent decisions," whose 
trend, like that of the main case, is to do away with needless presumptions. 
It is worthy of note that the main case has called from the learned editor 
of the Law QuaRTERLY REviEw the criticism that an action of defama- 
tion is not an action of trespass for interference with the plaintiff’s reputa- 
tion considered as property to be meddled with at peril, but an action on 
the case for a wilful wrong.” Nevertheless the same eminent authority 
pa has elsewhere stated the common-law doctrine to be, in effect; that “a man 
acts at his peril in making defamatory statements.” 1 It is submitted that 
this latter is a correct statement of the law, and that intent is not essential 
to libel. 


RIGHTs OF A SECURED CREDITOR OF A BANKRUPT. — A secured creditor ~ 
of a bankrupt may adopt one of three courses: (1) he may surrender the 
security and prove in the bankruptcy court for the whole debt;* (2) he 
may rely on his security and not prove;? or (3) he may realize on his 
security and prove for the balance.’ Some courts allow him to prove for 
the whole debt and then to realize on the security.* This so-called “‘chan- 
cery rule” is adopted by the Federal courts in dealing with insolvent 
national banks,‘ and by the weight of authority applies in assignments for 
the benefit of creditors. But it is inapplicable in bankruptcy proceedings 
under the National Bankruptcy Act.” 

Interesting questions arise as to the right of a secured creditor to mar- 
shal the security against interest accruing after the date of the bankruptcy, 
up to the date of the liquidation of the security. If the creditor elects to 
rely on his security and not prove, he may be allowed to realize on this 


® Capital and Counties Bank v. Henty, supra. 
_ #8 Hanson v. Globe Newspaper Co., 159 Mass. 293, 301; Odgers, Libel and Slan- 
er, * 264. 
4 Hill v. Winsor, 118 Mass. 251. 
% Ellis v. Brockton Pub. Co., 198 Mass. 538. 
© roo Law Quarterly Rev. 341. 
17 Pollock, Torts, 7 ed., 600. 


* See Cracknall v. Janson, 6 Ch. D. 735. Proof of the whole debt as an unsecured 

my ona as a waiver of the security. White v. — g Fed. 371; In re Bear, 
) ‘ 5 Fed. 53 

2 Yeatman v. Saving Inst., 95 U. S. 764. 

3 30 U.S. Stat. at L. 563, sec. 63; White v. Simmons, L. R. 6 Ch. App. 555. 

* Merrill v. Nat’] Bank, 173 U. S. 131. 

5 National Bank v. Haug, 82 Mich. 607; see 21 Harv. L. Rev. 280. There is, 
however, a strong minority view. Merchants’ Nat’! Bank v. Eastern Railroad, 124 
Mass. 518; Nat’l Union Bank v. Nat’l Mechanics’ were 80 Md. 371. 

® 30 U.S. Stat. at L. 563, sec. 63. 
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claim for interest; for the right to do so is clearly implied in a contract for 
security, and there is no equitable reason to deprive him of it.’ But if 
he elects to realize on the security and prove for a balance, a more difficult 
problem is presented. English authority is well settled that, if the security 
is insufficient to satisfy the whole claim, and if the creditor is seeking a 
dividend for the balance, he will not be allowed to satisfy the claim for 
after-accrued interest. A Federal court recently reached an opposite 
conclusion, strongly criticizing the English rule. Im re Kessler & Co., 171 
Fed. 751. The effect of this decision seems to be to allow the secured 
creditor to prove for an unprovable part of his claim. And in the anal- 
ogous case where a foreign creditor, who has achieved partial satisfaction 
out of property in a foreign jurisdiction, seeks to prove for the balance, 
the bankruptcy court refuses to allow him to do so until he has paid into 
court the value of the property thus obtained.? The foreign creditor has 
not received a preference ® for which the court can make him account, 
yet it adopts the position that it is unfair to the other creditors that he 
should sharé in the common fund unless he gives up the advantage which 
chance has put in his way. Similarly, although a secured creditor may 
keep his security and satisfy all of his claim, yet if he comes into a bank- 
ruptcy court, he ought to be put on an equal footing with the other creditors 
in respect that interest is allowable only to the date of the petition. The 
principle in its application resembles the doctrine that he who asks equity 
must do equity. 

Both the “chancery rule” " and the principal case seem contrary to the 
intent of the bankruptcy statutes, which is, to effect such an approximation 
to equality among the creditors as is fair to all concerned. Although 
equity will not allow the marshalling of assets to the prejudice of the para- 
mount creditor,” yet it is submitted: that insolvency should never operate 
to deny the creditor the benefit of the application of that doctrine. It is 
a question of judgment whether equity should look solely to the interests 
of the secured creditor, or should also consider the interests of the general 
creditors. As the secured creditor is amply rewarded for his diligence 
when he is allowed to realize on his security first, the wisdom of the National 
Bankruptcy Act ** in so restricting him seems unquestionable. 


7 Coder v. Arts, r52 Fed. 943, 949. 

8 Ex parte Wardell and Ex parte Hercey, 1 Cooke, Bankruptcy Law, 206; In re 
Savin, 7 Ch. 760; Im re London, Windsor, etc., Co., [1892] 1 Ch. 639. - 

® In re Bugbee, 9 N. B. R. 258; Ex parte Wilson, L. R. 7 Ch. 490. See Selkrig v. 
Davies, 2 Dow 230. 

10 A creditor who has received a preference will not be allowed to prove until he 
has deposited the property received or its value in court. In re Otto F. Co., 22 
Am. B. R. 414. 

4 See dissenting opinion of Gray, J., in Merrill v. Nat’l Bank, supra. 

12 See Boone v. Clarke, 129 Ill. 466, 5 L. R. A. 276, 

18 30 U. S. Stat. at L. 563, sec. 63. 
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RECENT CASES. 


BANKRUPTCY — PROVABLE CLAIMS— RIGHTS OF SECURED CREDITOR. — 
After the filing of the petition in bankruptcy a creditor of the bankrupt liqui- 
dated his security, which was‘ not sufficient to satisfy his whole claim. Held, 
that he cannot satisfy the claim for interest accruing between the date of the 

tition and the date of the liquidation of the security, and prove for the balance. 
i re Kessler & Co., 171 Fed. 751 (Dist. Ct., S. D. N. Y.). See Nores, p. 219. 


Bankruptcy — RicHts AND Duties oF BANKRUPT — EXAMINATION BEFORE 
ApyupicaTion. — After an involuntary — in bankruptcy had been filed 
against the plaintiff, but before he was adjudicated bankrupt, a special reference 
was granted to the receiver, empowering him to examine the plaintiff. Held, that 
this examination is unauthorized. Skubinsky v. Bodex, 172 Fed. 332 (C. C. A., 
Third Circ.). 

Section 21a of the Bankruptcy Act of 1898 gives the court power to require 
the appearance before a referee of a bankrupt whose estate is “in process of ad- 
ministration.” And the text writers agree that the acts of a receiver before ad- 
judication are acts of administration. See CoLtrer, BANKRUPTCY, 7 ed., 734. 

oreover, the desirability of a prompt investigation into the affairs of a bankrupt 
is undoubted. Furthermore, the filing of a petition in bankruptcy gives to the 
court broad powers. BANKRUPTCY AcT oF 1898, §§ 2 (3), Gah gb. Yet the 
narrow interpretation of section 21 a given in the principal case, is supported by 
the latest decisions. In re Davidson, 158 Fed. 678; In re Crenshaw, 155 Fed. 271. 
But under a somewhat similar provision of the Act of 1867 an examination before 
adjudication was allowed. In re Salkey, Fed. Cas. No. 12,252. And since the 
law aims to have all of the bankrupt’s property ascertained for the protection of 
creditors, the decision in the principal case seems wrong. In re Fleischer, 151 Fed. 
81; In re Herskoviiz, 152 Fed. 316. 


Brits AND Notes — CHECKS — WHETHER RECEIPT OF CHECK DISCHARGES 
ORIGINAL OBLIGATION. — For several years the interest on the defendant com- 
pany’s debentures held by the plaintiff was paid by checks which were not cashed. 
On the failure of the defendant, the plaintiff claimed priority over the simple 
contract creditors as to the amount of the interest. Held, that the mere receipt 
of the checks does not prevent the plaintiff from ranking as a secured creditor. 
In re Defries & Sons, Lid., [1909] 2 Ch. 423. 

In the absence of any express agreement to the contrary, the mere receipt of 
a check will not operate as a discharge of the original debt. Taylor v. Wilson, 
11 Met. (Mass.) 44. An actual payment of the check is necessary. Sage v. 
Burton, 84 Hun (N. Y.) 267. This is especially true when there is a higher 
legal remedy on the original cause of action than on the check. Davis v. ; 
‘2 A. & E. 623. In the principal case, it would be unjust for the _ to be 
forced to give up the security on the debentures, simply because the defendants 
mailed her a check. But the acceptance of a check — an undertaking to 
present it for payment in a reasonable time, and if the failure to do so has caused 
the defendant any damage, the amount of the plaintiff’s recovery should -be 

reduced to that extent. Brown v. Schiniz, 202 Ill. 509. If the defendant suffers 
no damage by reason of the plaintiff’s laches, there is no set-off, and the burden 
of proving damage is on the defendant. Bradford v. Fox, 38 N. Y. 280. 


CARRIERS — DuTy TO TRANSPORT AND DELIVER — DISCRIMINATION WITHIN 
A Crass or Goons. — The defendant express company was accustomed to carry 
merchandise C. O. D., but refused to carry in that way liquor offered for ship- 
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ment by the plaintiff. Held, that the plaintiff is not entitled to a mandatory 
decree compelling the carriage of liquor C.O.D. Burke v. Platt, 172 Fed. 777 
[Cire. Ct., N. D. W. Va.] See NorvEs, p. 212. 


ConFiict oF Laws — ExEcuTION oF PowER — Law GOVERNING VALIDITY 
or ExEcuTION By WiLL. — The donee under an English will of a power of 
pointment over personalty, to be exercised by deed or will, was domiciled in 
Germany at the time of her death. Her will, purporting to exercise the power, 
was duly attested according to the law of England, but was invalid according to 
German law. Held, that the document is admissible to probate in England for 
the purpose of the appointment. Murphy v. Deichler, [1909] A. C. 446. 

In general, unless a will-of movables is executed according to the law of the © 
testator’s domicile, it is nowhere valid. Craigie v. Lewin, 3 Curt. Eccl. 435; Goods 
of Gutieres, 20 L. T. N. s. 758. But the exercise of a power of appointment, un- 
like the disposition of property actually owned by the testator, is not a testamen- 
tary act. See Pouey v. Hordern, [1900] 1 Ch. 492. It is the completion of a gift 
which has its effect from the instrument creating the power. Therefore the in- 
tent of the creator of the power should determine the validity of a will purporting 
to exercise it. If he expresses certain requirements as to attestation, a will not 
complying is not a valid exercise of the power, although it is admissible to pro- — 
bate. In re Kirwan’s Trusts, 25 Ch. 373; Barretto v. Young, [1900] 2 Ch. 3309. 
Where the instrument creating the power simply provides that it is to be exercised 
by “will,” it seems a natural construction to say that the intent of the testator 
will be satisfied either by a physical document purporting to be a will or by a 
legally operative testamentary disposition. Therefore a will executed according 
to the law of the donor’s domicile satisfies the creator’s intention under the former 
theory, or a will executed according to the law of the donee’s domicile satisfies it 
under the latter. D’Huart v. Harkness, 34 Beav. 324; In re Alexander, 29 L. J. 
P. & M. 93. See 19 Harv. L. Rev. 122. Thus the apparent anomaly of the 
principal case may be explained. 


ConTEMPT — PoWER TO PUNISH FOR CONTEMPT — IMPRISONMENT OF WARD 
or Court For DISOBEDIENCE. — An infant became married without the consent 
of a court of chancery of which he was a ward. Held, that he be imprisoned for 
contempt of court. In re H’s Settlement, [1909] 2 Ch. 260. 

The filing of a bill against an infant, or the payment into court of funds settled 
upon him, will constitute the infant a ward of the court. In re Hodge’s Settlement, . 
3 K. & G. 213. And any interference with a ward’s person or property, such as 
marrying him without the court’s license, is a criminal contempt of court. Budéler 
v. Freeman, 1 Ambl. 301; Wellesley’s Case, 2 Russ. & M. 639. The court’s 
direct control of a ward is usually exercised through an appointed guardian, whose 
commands the infant is under a duty to obey. Tremain’s Case, 1 Str. 167. A 
ward’s disobedience to the orders of a court, whether issued through the medium 
of a guardian or not, would be only a civil contempt of court. See 21 Harv. L. 
Rev. 161. The case then is difficult to support. The imprisonment cannot be a 
punishment, for no crime has been committed; and the court is not attempting 
to enforce any order by imprisonment. It could be said that the jailer is made a 
guardian of the infant, but no contempt of court is necessary to authorize a change 
of guardians. In the United States, chancery has never interfered with the mar- 
riage of its wards. See Chambers v. Perry, 17 Ala. 726. 


CoRPORATIONS — NATURE OF CORPORATION — SEPARATE CORPORATE PER- 
SONALITY. — Corporation A and corporation B were owned entirely by the same 
individuals. Corporation A became bankrupt and corporation B attempted to 
prove a claim against it. Held, that the claim is provable. In re Watertown 
Paper Co., 22 Am. B. R. 190 (C. C. A., Second Circ.). See NorEs, p. 216. 
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CoRPORATIONS — STOCKHOLDERS — DIVIDENDS ON PREFERRED STOCK. — 
The preferred stock of the defendant corporation was entitled to a preferential 
yearly dividend of five per cent. For eight years the stipulated dividend was paid, 
while dividends on common stock were, except for two years, always less than 
five per cent. An eight per cent dividend was then declared on both preferred 

‘and common stock. The plaintiff, a common stockholder, sought to restrain the 
payment of more than five per cent on the preferred stock. Held, that in the ab- 
sence of an express contract to that effect, dividends on preferred stock are not 
limited to the amount of the preference. Sternbergh v. Brock, 74 Atl. 166 (Pa.). 

The peculiar rights of preferred stockholders are wholly a matter of contract, | 
determined by the terms of the stock certificates and the by-laws and acts of the 
corporation regulating the issue. Smith v. Cork & Bandon Ry. Co., Ir. R. 3 Eq. 
350, 374; Belfast & Moosehead Lake R. Co. v. Belfast, 77 Me. 445. ‘When the 
language is not explicit, the question becomes one of construction. On principle, 
there seems to be no reason why priority of right should mean restriction of in- 
terest. Fidelity Trust Co. v. Lehigh Valley R. Co., 215 Pa. St. 61q, Contra, Scoit 
v. Baltimore & Ohio R. Co., 93 Md. 475. The interest which holders of preferred 
stock have in the business is not that of creditors, entitling them to a certain rate 
of interest. Chaffee v. Rutland R. Co., 55 Vt. 110. In construing these contracts, 
however, the courts should give great weight to the practical interpretation of the 
parties themselves. See Topliff v. Topliff, 122 U.S. 121. Whether or not the 
common stockholders in the principal case received more than a five per cent 
dividend during the two years mentioned in the statement of facts, does not 
appear. If they did, the acquiescence of the preferred stockholders should have 
been sufficient evidence of their understanding of the contract, to have justified. 
the court in adopting the construction contended for by the plaintiff. Cf. Kid- 
well v. Baltimore & Ohio R. Co., 11 Grat. (Va.) 676. 


CriminaAL LAw — STATUTORY OFFENSES — ILLEGAL SALE oF LIQUOR BY 
ParTNER. — A druggist was indicted under a statute making it unlawful “for 
any person, personally or by agent,” to sell liquor under certain circumstances. 
The sale was made by the deferdant’s partner, in his absence and without his. 
knowledge or consent. Held, that the defendant can be convicted. State of 
Ohio v. Turner, 54 Oh. L. Bull. 409. (Oh., Ashtabula Prob. Ct., July, 1909.) 

The theory governing criminal responsibility for the acts of an agent or partner 
is entirely different from that of vicarious civil liability. See George v. Gobey, 128: 
Mass. 289; People v. Parks, 49 Mich. 333. At common law, a man can be held. 
for another’s crime only when he has, in some sense, caused it. Thus, a principal, 
to be punished for his agent’s criminal act, must have directed or assented to it. 
United States v. Ash, 75 Fed. 651. For violations of liquor laws, implied authori- 
zation is sufficient ground for conviction. State v. Bierman, 1 Strobh. (S. C.) 256; 
Moore v. State, 64 Neb. 557. But authorization of-some kind is an indispensable 
requisite for holding a merchant who was not present at the illegal sale. Com- 
monwealth v. Wachendorf, 141 Mass. 270; Beane v. State, 72 Ark. 368. Contra, 
State v. Gilmore, 80 Vt. 514. A statute unequivocally imposing an absolute duty 
abolishes this requisite. Mullinix v. People, 76 Ill. 211. Where the legislature 
has not imposed this duty in unmistakable terms, the courts have reached diverse 
and irreconcilable results; and the decisions under statutes very-similar to the 
one set out above have not been uniform. See Barnes v. State, 19 Conn. 398; 
People v. Longwell, 120 Mich. 311. While in the principal case the court did 
not rigidly adhere to the rule that a criminal statute is not to be construed to 
hold a person unless he is unequivocally included within its terms, the interpre- 
tation is reasonable and is likely to be followed, as the courts seem to be influenced 
by the prevailing movement against liquor. 


DamaceEs — CONSEQUENTIAL DAMAGES — WHAT Is SUFFICIENT NOTICE OF 
SPECIAL Facts. — Owing to the defendant’s delay in transporting a machine, 


} 
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the plaintiff's sawmill was forced to remain idle. The only notice of this con- 
sequence was such as might be inferred from the character of the machine itself. 
Held, that the defendant is liable for the consequent loss of profits. Story Lum- 
ber Co. v. So. Ry. Co., 65 S. E. 460 (N. C.). 

A defendant is liable not only for the natural or usual consequences of a breach 
of contract, but also for such special damages as the parties ougnt reasonably 
to have contemplated. Hadley v. Baxendale, 9 Exch. 341; Devlin v. The Mayor, 
63 N. Y. 8. In other words “natural consequences” for which one is liable are 
those which the parties with their actual knowledge ought reasonably to have 
apprehended. See Sepcwick, Damaces, 8 ed., § 153. It is never necessary for 
the parties actually to foresee the consequences. See 19 Harv. L. REv. 531. 
Hence a defendant need be informed only of such special facts as wouid constitute 
notice to a reasonable man. Such notice may be given by an explicit statement 
or by some act or circumstance from which the average man would infer the exist- 
ence of the special facts. Simpson v. London & N. W. Ry., 1 Q. B. D. 274. 
The character of the goods alone may be enough. Thus by their very nature, 
theatrical properties may afford notice to a carrier that delay in transportation 
will prevent a theatrical performance. Weston v. Ry., 190 Mass. 208. But as 
a question of fact, it is doubtful whether a carrier of machinery ought to infer 
that it is intended for immediate use, for as often as not, machinery is ordered 
to anticipate future needs. See Thomas, etc., Mfg. Co. v. Ry., 62 Wis. 642. 


DamaGEs — MEASURE OF DAMAGES — INJURY FROM FRIGHT ACCOMPANIED 
By Contact. — A few drops of melted lead were negligently cast on the plaintiff 
by a slight explosion. The fright produced so affected her that she suffered three 
miscarriages within the next few months. Held, that she cannot recover for the 
fright or its consequences. Hack v. Dady, 118 N. Y. Supp. go6 (Sup. Ct., App. 
Div.). 

For bodily injury caused by fright unaccompanied by physical contact, a 
claim for damages is not usually allowed. Spade v. Lynn & Boston R. R. Co., 168 
Mass. 285. Although such a claim is logically unimpeachable, the rule against 
recovery is laid down because of the supposed impracticability of otherwise over- 
throwing numerous trumped-up suits. Mitchell v. Rochester Ry. Co., 151 N. Y. 
107. Where the reality of the cause is proved by visible injury from actual con- 
tact, it is unfair to press this arbitrary rule at the expense of meritorious claimants. 
The doctrine of the principal case would exclude fright or its consequences as a 
basis for damages in any ordinary action for negligence, and is against the de- 
cided weight of authority. Lofink v. Interborough Rapid Transit Co., 102 N. Y. 
App. Div. 275; Homans v. Boston Elevated Ry. Co., 180 Mass. 456. 


DomiciLE — INTENTION REQUISITE TO EFFECT CHANGE — FOREIGNER IN 
CHINESE TREATY Port. — One born in Maine went to Shanghai as a youth and 
remained until his death about forty years later. Held, that his will should be 
admitted to probate in the United States consular court in Shanghai. Mather v. 
Cunningham, 3 Am. Journ. Int. L. 752 (Me., Sup. Ct., Apr. 15, 1909). See 
NOTES, p. 211. 


Equity — JURISDICTION — PREVENTION OF MouttTrPLicity oF ACTIONS. — 
The plaintiff brought a bill in equity joining A and B as defendants. The bill 
alleged that the plaintiff owned a lot fifty feet wide, that A owned a lot on one 
side and B owned a lot on the other side of the plaintiff’s lot, that all three claimed 
under a common grantor, that A and B had erected buildings on their lots, that 
these buildings were less than fifty feet apart, but that the plaintiff’s surveyors 
could not agree as to which defendant was encroaching. The bill prayed for a 
determination of the encroachment and a decree for the removal of the encroach- 
ing building and damages. Held, that the bill is not demurrable. Caleo v. 
Goldstein, 118 N. Y. Supp. 859 (Sup. Ct., App. Div.). 
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Equity pleading commonly allows several defendants to be joined in a single 
bill for the purpose of quieting the plaintiff’s title or preventing a multiplicity 
of suits upon the same question. Bryan v. Bryan, 61 N. J. Eq. 45; Board of 
Supervisors v. Deyoe, 77 N. Y. 219. There must ordinarily be a community of 
interest among the several defendants in every question of law and of fact involved 
in the controversy. Cf. Wyman v. Bowman, 127 Fed. 257, 262. The jurisdic- 
tion is somewhat elastic, however, depending upon the exigencies of the plaintiff’s 
situation. See Hale v. Allinson, 188 U.S. 56, 77. Thus where the need is urgent, 
a large number of separate claims arising out of the same general transaction, 
but differing in respect to good faith, may be determined in a single suit. New 
York & New Haven R. R. v. Shuyler, 17 N. Y. 592. But the present case pre- 
sents no common question of law or of fact in respect to the two defendants. 
It does not state a sufficient cause of action against either, since consistently with 
the allegations of the bill the common grantor may have been the only wrong- 
doer. And clearly the purpose of preventing a multiplicity of suits cannot create 
a cause of action where none exists separately. Roland Park Co. v. Hull, 92 
Md. 3or. 


FEDERAL CouRTS — JURISDICTION BASED ON Diversity oF CITIZENSHIP — 
PowER OF REMOVAL WHEN ALIEN SUES CITIZEN OF ANOTHER STATE. — An 
Act of Congress gives the circuit courts concurrent jurisdiction with the state 
courts over suits involving more than $2,000 between citizens of a state and aliens, 
with a provision that the suit must be brought in the district where the defendant 
resides. Act or AuG. 13, 1888; U. S. Comp. St. (1901), 508. An alien brought 
an action against an Illinois corporation in an Iowa state court. The defendant 
had the suit removed to the Circuit Court for the Northern District of Iowa, and 
the plaintiff moved to have it remanded. Held, that the motion to remand should 
be denied. Barlow v. Chicago & N.W. Ry. Co., 172 Fed. 513 (Circ. Ct., N. D. 
Ta.). 

A recent decision in another district reached the opposite result. Mahopoulus 
v. Chicago, R. I. & P. Ry. Co., 167 Fed. 165. But an earlier decision decided 
the point in accord with the principal case without discussion.. Uhle v. Burn- 
ham, 42 Fed. 1. It is well settled that no suit can be removed over which the 
federal court would not have original jurisdiction. Cochran v. Montgomery Co., 
199 U. S. 260. The provision that the suit must be brought in the district where 
the defendant resides, applies to actions brought by aliens against citizens of a 
state. Galveston, etc. Railway v. Gonzales, 151 U. S. 496. But it has been held 
manifestly inapplicable to actions brought by citizens of a state against aliens. 
Case of Hohorst, 150 U. S. 653. ‘This provision, however, has been interpreted 
as not affecting the general jurisdiction of the courts, but as being in the nature of 
an exemption in favor of the defendant which he may waive. Ex parte Schollen- 
berger, 96 U. S. 369, 378; In re Keasbey & Mattison Co., 160 U. S. 221, 229. 
See 21 Harv. L. Rev. 630. In view of the authorities, therefore, the principal 
case can be supported, as the federal court might have taken original jurisdiction 
of the suit with the consent of the defendant. It is submitted, however, that 
this construction of the statute is somewhat bold, since the jurisdiction of the 
circuit courts is confined to cases where it has been expressly conferred by Con- 
gress. United States v. Hudson, 7 Cranch (U. S.) 32. 


FEDERAL CouRTS — RELATIONS OF STATE AND FEDERAL Courts — Equity 
JURISDICTION OVER WILLs. — The plaintiff brought a bill in equity in the federal 
court, asking (1) that a certain legacy be declared lapsed and be paid to the plain- 
tiff, and (2) that the defendant executor render an account of the entire estate. 
The requirement as to diversity of citizenship was satisfied. Held, that the court 
has jurisdiction as to the first prayer but not as to the second. Waterman v. 
Canal-Louisiana Bank, U. S. Sup. Ct., Nov. 8, 1909. 

Over matters relating strictly to the probate of a will the federal courts in 
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eral have no jurisdiction, for it concerns a matter analogous to proceedings | 
ae and is best left to the probate courts of the state pete Broderick’s 
Will, 21 Wall. (U. S.) 503. Furthermore, where a state court has assumed con- 
trol of an estate, the federal court will not interfere with its administration and 
distribution. Byers v. McAuley, 149 U. S. 608, 614. Such an extensive prayer 
as for an accounting was, therefore, properly denied. Moore v. Fidelity Trust Co., 
138 Fed. 1. But the federal courts may determine the conflicting rights of individ- 
uals under a will, where diversity of citizenship appears. Byers v. McAuley, 
supra, 620. For this need not interfere with the administration by the state court. 
Ingersoll v. Coram, 211 U. S. 335, 358. Nor can state statutes interfere with or 
limit this right. Payne v. Hook, 7 Wall. (U. S.) 425. Furthermore, if a state 
allows its own citizens to attack the validity of probate proceedings, the federal 
courts will furnish the same remedies to citizens of other states or aliens. Farrell v. 
O’Brien, 199 U.S. 89, 110. Accordingly, the federal courts have undoubted power 
to interpret a probated will. Wood v. Paine, 66 Fed. 807. They may also decide 
who is entitled to a certain devise. See Byers v. McAuley, supra, 620. And to 
declare that the plaintiff in the principal case was entitled to a lapsed legacy seems 
clearly within their jurisdiction. 

INFANTS — CONTRACTS — RECOVERY FOR SERVICES. — A, an infant, agreed 
to work for B until he became of age, B agreeing to support A as a member of 
his family. Before A reached his majority, the parties agreed to sever the quasi 
family relationship, B paying A $100 for his services, and A leaving B’s home. 
A later repudiated the settlement and brought an action on a quantum meruit for. 
the value of his services. Held, that he cannot recover. Robinson v. Van Vleet, 
S. W. 288 (Ark.). 

Contracts made by infants for their services are usually held to be voidable 
at the infant’s option. Dubé v. Beaudry, 150 Mass. 448. And the minor can 
then recover the value of his services on an implied contract. Vehue v. Pinkham, 
60 Me. 142. Moreover, the infant’s right to rescind his contract does not depend 
on whether the other party can be restored to his original position. Drude v. 
Curtis, 183 Mass. 317. See 17 Harv. L. Rev. 60. Some decisions, however, 
have held it to be against public policy to allow a minor to recover the value of 
his services from one who has taken him into his household. Spicer v. Earl, 41 
Mich. 191; Stone v. Dennison, 30 Mass. 1. And the same result has been reached 
by holding such contracts binding because they are for necessaries. Wilhelm v. 
Hardman, 13 Md. 140. It would seem better to treat all contracts of an infant 
for his services as voidable, according to the general rule, allowing the employer 
to set off, in an action by the infant on a quantum meruit, the reasonable value of 
necessaries supplied by him. Meredith v. Crawford, 34 Ind. 399. 


InyuncTIoNs — Acts RESTRAINED — COLLECTION oF Tax NoT DvE. — 
Through a mistake of law, the plaintiff included goods of another in a sworn 
property list furnished to the assessor. Held, that the plaintiff cannot enjoin the 
collection of any part of the tax. Peacock Mill Co. v. Honeycutt, 103 Pac. 1112 
(Wash.). 


Courts of equity properly hesitate to interfere with so vital a function of sov- 
ereignty as the collection of revenue. Their hands are not unfrequently tied by 
statutes. See U. S. Comp. Star. (1901), § 3224; 45 CENT. Dic., § 1228 et seg. In 
the absence of statutes, most courts refuse an injunction, if the only fact shown is 
that the tax is illegal or void. Kelley v. Barton, 174 Mass. 396. But the collec- 
tion will be enjoined, if it further appears that there is no adequate remedy at 
law to recover the taxes paid. Bank of Kentucky v. Stone, 88 Fed. 383. A few 
statutes provide for the recovery of taxes paid under mistake of law. Catholic 
Society v. City of New Orleans, 10 La. Ann. 73. See George’s Creek, etc., Co. v. 
County Comm’rs of Alleghany County, 59 Md. 255. Apart from statutes, how- 
ever, the overwhelming weight of American authority denies recovery at law. 
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Phelps v. Mayor, etc., of City of New York, 112 N. Y. 216. Contra, City of New- 
port v. Ringo’s Ex’x, 87 Ky. 635. See 11 Harv. L. REv. 475; 21 ibid. 225. So 
under the strict view, the principal case seems a proper subject for equitable relief. 
Furthermore, a substantial minority of American cases have adopted a looser view, 
allowing an injunction against the collection of any illegal tax. Albany Bottling 
Co. v. Watson, 103 Ga. 503, 508. The reason, perhaps, is that the taxation officials 
are exercising a position of trust. See CooLey, TAXATION, 3 ed., 1419. Former 
cases in the jurisdiction of the principal case incline toward this minority view. 
See Lewiston Water & Power Co. v. County of Asotin, 24 Wash. 371. Moreover, 
by the better view the plaintiff is not estopped to attack the validity of the 
assessment. City of Charlestown v. County Comm'rs of Middlesex, 109 Mass. 270. 
Contra, Inland Lumber & Timber Co. v. Thompson, 11 Idaho 508, 515. The 
principal case seems hard to defend upon any theory. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — Pro RATA 
CLAUSE: OPERATION IN POLICIES NOT COEXTENSIVE. — A policy of insurance on 
cotton in a warehouse stipulated that the defendant should: not be liable for a 
_ greater proportion of the, loss than the amount for which the defendant insured 
the said cotton bore to the whole insurance thereon. A second policy covered 
cotton both inside and outside the warehouse. A fire destroyed all the cotton 
inside and part of the cotton outside the warehouse. Held, that the plaintiff can 
recover on the first policy only that proportion of the loss which the face value 
of the first policy bears to the total face value of both policies after subtracting 
the value of the cotton which was destroyed outside the warehouse. Liverpool 
& London & Globe Ins. Co. v. Delta County Farmers’ Ass’n, 121 S. W. 599 (Tex. 
Ct. Civ. App.). 

The whole insurance on the cotton in the warehouse is the face value of the 

licy covering it alone plus the amount for which it may be said to be insured 

y reason of the second policy. If each policy covered the same property only, 
this latter amount would be the face value of the second policy. Farmers Feed Co. 
of N. J. v. Scottish, etc., Ins. Co. of Edinburgh, 173 N. Y. 241. The same rule 
has been applied when the second policy covers additional property. Page v. Sun 
Ins. Co., 74 Fed. 203. But such a rule would involve the anomalous conception — 
that the blanket policy over-insured the cotton in the warehouse, though it under- 
insured the aggregate property covered by it. See Ogden v. East River Ins. Co., 
50 N. Y. 388, 391. It is submitted that under these circumstances the blanket 
policy insures the cotton in the warehouse not exceeding its total value. Some 
courts, indeed, hold that the blanket policy insures it only for that proportion 
of its value which the face of the blanket policy bears to the value of all the 
cotton covered. Ogden v. East River Ins. Co., supra; 2 Putts, INSURANCE, 
§ 1263.a. In deciding that the cotton inside the warehouse is insured by the 
second policy for the face value of the policy less the amount of the loss on the 
cotton outside, the principal case seems indefensible in theory. But see Meigs v. 
London Assurance Co., 126 Fed. 781. In practice, if enough outside property 
were destroyed, this rule might prevent the defendant from pro-rating at all. 


INSURANCE — RIGHTS OF INSURER — RELEASE OF WRONGDOER BY INSURED. 
— An insurance company paid the insurance on a building destroyed by fire 
caused by the defendant’s locomotive. With knowledge of this payment, the de- 
fendant received from the owner a release from all liability. Subsequently, an 
action for the benefit of the insurance company was brought in the name of the 
owner. Held, that the release is no bar to the action. Cushman & Rankin Co. 
v. Boston & Maine R. R., 73 Atl. 1073 (Vt.). 

An insurance contract is a contract of indemnity. Castellain v. Preston, 11 
Q. B. D. 380. And because of its liability to indemnify, an insurance company, 
immediately after the destruction of insured property, has a beneficial right against 
a wrongdoer who caused the loss. Hart v. Western Railroad Corporation, 13 Met. 
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(Mass.) 99. Because a release after the loss cuts off this right to a remedy over on 

yment of the insurance, it discharges the company. Dilling v. Draemel, 16 
Daly (N. Y.) 104. The insurance company, however, is entitled only to the right 
the insured had. And if a contract made before loss prevents the insured from su- 
ing the wrongdoer, the company has no claim against the latter. Savannah Fire 
& Marine Ins. Co. v. Pelzer Mfg. Co., 60 Fed. 39. Upon paying the insurance, 
the company is subrogated to the rights of the insured. Liverpool & Great Western 
Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 462. Yet since the claim is still in 
the name of the insured, it would seem that a release for consideration, given by 
him to a wrongdoer ignorant of the payment, should be effective. But if the re- 
lease were gratuitous, it should be set aside. A release taken with knowledge of 
the payment, as in the principal case, is a fraud on the insurance company and 
despite consideration is therefore void. The Monmouth County Mut. Fire Ins. 
Co. v. Hutchinson, etc., Transportation Co., 21 N. J. Eq. 107. ‘ 


Jomnt TENANCY — WHETHER Jomnt TENANCY OR TENANCY IN COMMON 
CREATED. — An owner of a term for years granted it by deed to A and B, “their 
executors, administrators, and assigns.” Held, that they take as joint tenants. 
Goddard v. Lewis, 25 T. L. R. 813 (Eng., K. B. D., July 31, 1909). See NorEs, 


Pp. 214. 


JUDGMENTS — FOREIGN JUDGMENTS — EQUITABLE DECREE AS A CAUSE OF 
ACTION IN ANOTHER STATE. — In divorce proceedings between A and B, both 
of whom were before it, a Washington court ordered that B convey to A certain 
land situated in Nebraska. B fraudulently conveyed the land to C who had 
notice of the decree. Relying on the Washington decree, A brought a bill in a 
Nebraska court to quiet title to the land, but was denied relief on the ground 
that the foreign court had no jurisdiction. Held, that the Nebraska decision 
does not deny full faith and credit to the foreign decree. Fall v. Eastin, U. S. 
Sup. Ct., Nov. 1, 1909. . 

Justice Holmes, in a concurring opinion, intimates that the foreign decree 
should have the same effect on the equitable obligations of the parties and their 
privies as a foreign decree for specific performance of a contract. But he points 
out that whatever the result reached by the court on this point, the requirements 
of full faith and credit have been complied with. For a discussion of the prin- 
ciples involved, see 2r Harv. L. REv. 210. 


Qvasi-ConTRACTS. — NATURE AND SCOPE OF THE OBLIGATION — RECOVERY 
FROM EsTATE OF Money LOANED TO ExEcuTRIX. — An executrix, having mis- 
managed an estate, was forced to borrow money of the plaintiff, in order to pay 
taxes on realty belonging to the estate. After the executrix became insolvent, the 
plaintiff sued ip equity to recover the loan. Held, that he can recover directly 
from the estate. Stillman v. Holmes, 54 Ohio L. Bull. 84, No. 44 (Oh., Franklin 
County Ct., Sept. 20, 1909). 


Since an executor has no authority to borrow money, the plaintiff had no right 


at law against the estate. Merchants’ Nat'l Bank v. Weeks, 53 Vt. 115. And since 
the plaintiff was neither liable for nor interested in the payment of the taxes, he 
could not have been subrogated to the rights of the tax collector. Brown v. Hooks, 
65 S. E. 780 (Ga.). But as an executor may ordinarily be reimbursed for money 
spent for the benefit of the estate, one lending him money has a remedy by way 
of equitable attachment of the executor’s claim against the estate. Walliamson’s 
Appeal, 94 Pa. St. 231. See 14 Harv. L. Rev. 67. But this procedure is im- 
possible in the case under discussion, because an executor by misconduct loses his 
right to reimbursement. In re Johnson, 15 Ch. D. 548. The court, however, 
seems justified in holding that resort to these derivative remedies is here un- 
necessary; for since it is unconscionable for the estate to profit at the plaintiff’s 
expense, the estate is under a quasi-contractual obligation to reimburse him. 
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Deery v. Hamilton, 41 Ia. 16. In accordance, however, with the rule that there is 
no such obligation to repay money paid under a mistake of law, one lending 
money because of a mistaken notion as to an executor’s authority to borrow, 
cannot recover. Merchants’ Nat'l Bank v. Weeks, supra. 


Quasi-ConTRACTS — RiGHTS ARISING FROM MISTAKE oF Fact — Pay- 
MENT IN ANTICIPATION OF A NON-EXISTING LecaL LiaBitity.— K. & Co. 
in New York notified the plaintiff in London that they had credited a certain 
amount to a third party, and requested him to recoup them, according to their 
prior agreement. Before making any payments to the third party K. & Co. 
became insolvent. After the insolvency, the plaintiff, in anticipation of his legal 
liability, deposited the requested amount to K. & Co.’s account with the defend- 
ants in London. Later that day he learned of the insolvency and notified the 
defendants. They had merely made an entry of the credit to the account of K. & 
Co. K.& Co. were largely indebted to the defendants, who refused to refund 
to the plaintiff. Held, that as the plaintiff paid the money under a mistake of 
fact, he can recover. Kerrison v. Glyn, Mills, Currie & Co., 26 T. L. R. 37 (Eng., 
K. B. D., Oct. 28, 1909). te 

Where money has been paid under a mistake of fact, an action for money had 
and received will lie. McLean County Bank v. Mitchell, 88 Ill. 52. And the 
payee is liable to refund, even though in ignorance of the mistake he has paid 
the money to another. Continental Caoutchouc, etc., Co. v. Kleinwort Sons & Co., 
20 T. L. R. 403. Though the ground for recovery is usually alleged to be in quasi- 
contract, the underlying principle of the relief given is equitable. In fact the 
case is analogous to those where money is received for a particular purpose which 
fails. See Cutler v. Am. Exchange Nat. Bank, 113 N. Y. 593. There the deposi- 
tary becomes liable as a constructive trustee. Stwmore v. Campbell & Co., [1892] 
1 Q. B. 314. And yet an action on the common counts lies. Ashpitel v. Sercombe, 
19 L. J. Exch. 82. The mistake must be as toa material fact. Chambers v. Miller, 
13 C. B. nN. s. 125. And when the plaintiff paid, he must not have doubted his 
liability. McArthur v. Luce, 43 Mich. 435. His claim rests on the fact that the 
defendant is being unjustly enriched at his expense. To prove that the enrich- 
ment is at his expense, the plaintiff must show a failure of consideration. Taylor 
v. Hare, 1 B. & P. N. R. 260. And to prove that it is unjust, the plaintiff must 
show that he was neither legally nor morally bound to pay. Franklin Bank v. 
Raymond, 3 Wend. (N. Y.) 69. It is submitted thac the above theories are prop- 
erly applicable to the principal case, which is thoroughly in accord with public 
policy. 


LANDLORD AND TENANT — RENT — STATE INTERFERENCE WITH BENE- 
FICIAL Use oF PREMISES. — Premises were leased for occupation “as a saloon 
and not otherwise.” During the term the sale of intoxicating liquor was prohibited 
by law. The lessee continued to occupy the premises. The lessor sued for rent 
which accrued after the prohibitory law had gone into effect. Held, that he can 
recover. O’ Byrne v. Henley, 50 So. 83 (Ala.). 

No rent need be paid after a natural catastrophe has totally destroyed the 
leased premises. Graves v. Berdan, 26 N. Y. 498. Contra, Izon v. Gorton, 
5 Bing. N. Cas. 501. The same is true if the state, by eminent domain, takes 
title to the whole of the premises. Corrigan v. City of Chicago, 144 Ill. 537. 
After either of these events, the estate demised, out of which the rent is to issue, 
no longer exists. But by the weight of authority physical damage short of total 
destruction does not alter the lessee’s liability for rent. Hilliard v. The New York 
& Cleveland Gas Coal Co., 41 Oh. St. 662. By the minority view, the rent under 
such circumstances is apportioned, on the theory that the diminution of the 
beneficial use of the premises causes a failure of consideration for the rent. See 
Wattles *v. South Omaha Ice & Coal Co., 50 Neb. 251. But since a lease is not 
a contract of continuing performance, but the grant of an estate for years, there 
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is properly no failure of consideration as long as the estate continues. Hill v. 
Woodman, 14 M.. 38. Since the lessee’s estate is unimpaired, the principal case 
is clearly right. Muller v. Maguire, 18 R. I. 770. Cf. Parks v. Boston, 15 Pick. 
(Mass.) 198. The prevention of unjust resuits from this doctrine should be 
left to legislation. Cf. Suydam v. Jackson, 54 N. Y. 450. 


LaRcENY — PrRoperTY SuByEcT TO LARCENY — UNINDORSED CHECKS. — 
A statute made checks subject to larceny. The defendant was indicted for lar- 
ceny of an unindorsed check payable to a third party. Held, that in determining 
the value of the stolen ee , the face value of the check is to be taken. State 
v. McClellan, 73 Atl. 993 (Vt.). 

At common law a check could not be stolen, as it was merely evidence of a 
chose in action. Culp v. State, 1 Port. (Ala.) 33. But this rule has been almost 
universally changed by statutes applying to all commercial paper. The Vermont 
statute simply says that one who steals the check of another is guilty of larceny. 
Vr. P. S. 5755. The guilt of the defendant seems to depend more on the fact that 
the check is of value to the owner than that the thief would be benefited by it. 
Thus one who steals an invalid note is not guilty of larceny. Wilson v. State, 
r Port. (Ala.) 118. And the same rule applies to the theft of a non- negotiable 
note given in pursuance of an invalid contract. People v. Hall, 74 Hun (N. Y.) 
96. But if the instrument would be valid in the hands of some one, it does not seem 
necessary that the defendant should find it of value. Phelps v. People, 72 N. Y. 
334. By the statute, the check becomes a thi 4 of value in itself. So in the 
principal case the defendant, by taking the check, deprived the payee of some- 
thing of value and was therefore rightly convicted. . 


LEGACIES AND DEvIsEs — TITLE AND RIGHTS OF DEVISEES AND LEGATEES — 
DrvIDENDS ON SPEcIFIC LEGACY ERRONEOUSLY TRANSFERRED. — A testator 
made a will bequeathing certain specific shares of stock to the defendants. After 
probate of the will the shares were transferred by the executors, and the defendants 
received several dividends thereon. A codicil was later discovered, bequeathing 
a portion of these shares to the plaintiff. The original probate was "revoked, and — 
a fresh probate of the will and codicil granted. The plaintiff now seeks to recover 
not only his portion of the shares but all dividends received thereon since the tes- 
tator’s death. Held, that the plaintiff can recover both shares and dividends. 
West v. Roberts, [1909] 2 Ch. 180. See NorEs, p. 215. 


LIBEL AND SLANDER — PLEADING AND Proor — ‘LIBEL WITHOUT INTENT. — 
A newspaper published an imaginary account of a supposedly fictitious char- 
acter. The name used was that of the plaintiff, a prominent barrister of the 
locality, whose friends reasonably believed that he was the person referred to. 
The defendant did not intend to refer to the plaintiff, and had no intention of 
libelling any one. The plaintiff age action for libel. Held, that he can re- 
cover. Jones v. Hution & Co., (apap) See Norzs, p. 218. 


PATENTS — INFRINGEMENT — ConTRIBUTING TO VIOLATION OF LICENSE. — 
The complainant sold patented sealing machines on condition that they be used 
only with seals made by the complainant, but not protected by patent. The 
defendant, with knowledge of these facts, sold seals of its own manufacture for 
use on these machines. H eld, that the sale can be enjoined. Crown Cork & Seal 
Co. v. Brooklyn Bottle Stopper Co., 172 Fed. 224 (Circ. Ct., E. D., N. Y.). 

A patentee may impose restrictions on the use of his product when he sells it. 
Victor Talking Machine Co. v. The Fair, 123 Fed. 424; Bement v. National 
Harrow Co., 186 U. S. 70. (A different rule prevails as to copyrights. See 22 
~ ‘Harv. L. Rev. 228.) Thus a stipulation that all supplies used with a patented 
machine shall be purchased from the patentee is valid, though the supplies are un- 
_ patented. Heaton-Peninsular Bution-Fastener Co. v. Eureka Specialty Co., 77 
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Fed. 288. Whether or not unpatented “ordinary commodities ” may be con- 
trolled in this indirect way is doubtful; but the seals in the principal case were 
held not to be “ordinary commodities.” Cf. Cortelyou v. Johnson, 145 Fed. 
933; Dick Co. v. Henry, 149 Fed. 424. The sale of an article to one who 
uses it in violation of his license is not actionable, if the seller has no notice 
of the license. Cortelyou v. Johnson, supra. But one who sells with notice is 
guilty of contributory infringement. Rupp & Witigenfeld Co. v. Elliott, 131 Fed. 
730; Thomson-Houston Electric Co. v. Kelsey Electric Ry. Specialty Co., 75 Fed. 
1005. So liability is primarily dependent on knowledge. The courts have not 
made it clear whether the wrong consists in inducing the breach of a contract or 
in acting in concert with a tortfeasor. See Heaton-Peninsular Button-Fastener 
Co. v. Eureka Specialty Co., supra; Tabular Rivet & Stud Co. v. O’Brien, 93 
Fed. 200; Dick Co. v. Henry, supra. The principal case, however, may be 
supported on either theory, and its result, though practically allowing a monopoly 
in an unpatented article, accords with previous decisions. See 12 Harv, L. REv. 
35; 21 150. 


Pusiic Orricers — ELIGIBILITY TO OFFICE — INCOMPATIBLE OFFICES. — 
Held, that the mayor of a city does not vacate his office by acting as a member 
of Congress. Ohio v. Gebert, 12 Oh. Cir. Ct. R. N. s. 274. 

At common law one person can hold two offices unless they are incompatible. 
Preston v. United States, 37 Fed. 417. Offices are said to be incompatible when 
their duties are so numerous and exacting that the same person cannot perform 
them with ease and ability, or when they are so related that a presumption fairly 
arises that they cannot be executed by the same person with impartiality and 
honesty. See 6 BAcon’s ABRIDGMENTS, Tit. Offices (K). Incompatibility does 
not consist in the physical impossibility to discharge the duties of both offices at 
the same moment. People v. Green, 58 N. Y. 295. But see South Carolina v. . 
Buttz, 9 S. C. 156. But if one office is subordinate to the other, or if one is subject 
in some degree to the revisory power of the other, or if the functions of the two 
are inherently inconsistent and repugnant, they are incompatible. State v. Goff, 
15 R.I: 505. Inthe present case, the laws enacted by Congress do not affect the 
powers and administration of the office of mayor, nor is the administration of the 
office of mayor subject to the review of Congress. Therefore the offices are. not 
incompatible, and the acceptance of the second does not ipso facto operate as a 
surrender of the first. Bryan v. Cattell, 15 Ia. 538. 


RESTRAINT OF TRADE— SHERMAN ANTI-TRUsT LAw— STANDARD 
Company’s CasE.— The majority stock of twenty formerly. competitive cor- 
porations, engaged in interstate commerce and in turn controlling many smaller 
companies, was jointly owned by the former holders of certificates in a previous 
trust. The majority stock of nineteen of these corporations was transferred in 
exchange for the stock of the twentieth, the Standard Oil Company of New Jersey, 
the capital stock of which was increased and the charter amended for this purpose. 
The business was then conducted by this corporation as a single enterprise. 
Held, that the transaction constitutes a combination in restraint of, and to mo- 
nopolize, interstate commerce in violation of § 1 and § 2 of the Sherman Act. 
U. S. v. Standard Oil Co. of N. J., 173 Fed. 177 (Cire. Ct., E. D. Mo., Nov. 20, 
1909). See NoTEs, p. 209. 


RULE AGAINST PeRPETUITIESs — RULE AGAINST PossIBILITy ON PossIBILITY 
EXTENDED TO EQUITABLE EsTATEs. — An estate in trust under a settlement was 


’ appointed to unborn children for their lives, with a remainder to the children of 


such children. The appointment under the devise satisfied the rule against per- 

petuities. Held, that the appointment is invalid. In re Nash, [1909] 2 Ch. 450. 
This decision is an application of a rule of law affecting the validity of contin- 

gent remainders, to equitable estates analogous to contingent remainders. In 
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general, a court of chancery, allowing beneficial interests in land similar to legal. 
estates, follows the law in regard to the limitation of such legal estates, unless the 
strictly legal questions of tenure or seisin are involved. See Burgess v. Wheate, 

1 Eden, 177, 223. ‘Thus the rule in Shelley’s case defeats the intention of the 
grantor of equitable estates, if the conditions for the application of the rule are 
satisfied. Webb v. The Earl of Shaftesbury, 3 M. & K. 599. And the operation of 
the rule against perpetuities limits the creation of remote equitable estates. In re 
Finch, 17 Ch. Div. 211, 229. Therefore the rule against “double possibilities,” 
which will not allow, after a limitation to an unborn person for life, a remainder 
to his unborn children, is treated in the principal case not only as subsisting, but 
as “embodying a useful and intelligent restraint.” Hence it is unnecessary to 
review the adverse criticism to which this legal rule, now well established in 
England, has been subjected. See Gray, RULE AGAINST — 2 ed., 
§§ 124-134, 191-199, 285-298; 16 Harv. L. REV. 294. 


SALES — RIGHTS AND REMEDIES OF BuyERS — RE-SALE ON ACCOUNT OF 
SELLER. — The buyer notified the seller that he would not accept paper delivered 
by a carrier, as it was not the kind ordered. Receiving no instructions as to the 
disposal of the paper, the buyer, after notice to the seller, sold the paper on 
account of the latter. Held, that the seller is entitled to recover the contract 
price. Estes v. Conestoga Paper Co., 26 Lan. L. Rev. 348 (Pa., C. P. Lancaster 
County, July 10, 1909). 

The buyer need not accept goods of a description different from those ordered; 
for he is not bound to accept what he did not agree to buy. Pope v. Allis, 115 
U. S. 363; Vigers Brothers v. Sanderson Brothers, [1901] 1 K. B. 608. Since 
the goods have been thrust upon him, he is not even obliged to return them, if 
he notifies the seller that he rejects them. Grimoldby v. Wells, L. R. 10 C. P. 391. 
But acts of dominion, even after notice of rejection, generally prove the buyer’s 
intent to take title to the goods as offered. Cream City Glass Co. v. Friedlander, 
84 Wis. 53. On this ground a re-sale by the buyer renders him liable for the 
contract price. But if the re-sale is made unequivocally, and with legal authority, 
on account of the seller, payment of its net proceeds discharges the buyer. Barnett 
& Co. v. Terry & Smith, 42 Ga. 283. The legal authority to re-sell has been 
described as an agency implied by necessity. See Strauss v. National Parlor 
Furniture Co., 76 Miss. 243. It is more accurately explained as being attached 
by law to the buyer’s position of involuntary bailee, to be exercised diligently 
whenever reasonably necessary to diminish the seller’s liability for storage charges. 
It should not be arbitrarily restricted, as in the principal case, to instances of per- 
ishable goods. See Rubin v. Sturtevant, 80 Fed. 930. Cf. Sirauss v. National 
Parlor Furniture Co., supra. 


Trusts — RESULTING TRusTS— EFFECT OF ANNULMENT OF MARRIAGE 
UPON PRESUMPTION OF ADVANCEMENT TO WiFE.—A husband purchased a 
house in the joint names of himself and wife, telling his wife that it was intended 
for their joint habitation and would ultimately belong to the survivor. Subse- 
quently, the wife obtained a decree declaring the marriage “to have been and to 
be” null and void. Held, that the wife holds her interest as an advancement, 
and not subject to a resulting trust for the husband. Dunbar v. Dunbar, 26 
T. L. R. 21 (Eng., Ch. D., Oct. 21, 1909). 

It has always been undisputed law that the Statute of Frauds does not pre- 
vent a resulting trust when A supplies the consideration for land conveyed by B 
to C. Ex parte Vernon, 2 P. Wms..549. And it has been equally well settled 
that the presumption of a trust is displaced by the presumption of an advance- 
ment when C is the child or wife of A. Mumma v. Mumma, 2 Vern. 19; Dummer 
v. Pitcher, 2 Myl. & K. 262. But the presumption in either case is not conclu- 
sive, and parol evidence is admissible to show the real intent. Faylor v. Faylor, 
136 Cal. 92. The presumption of an advancement for the wife persists despite 
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a decree of divorce. Thornley v. Thornley, [1893] 2 Ch. 229. But it is destroyed, 
if the husband knew that the marriage, owing to consanguinity, was illegal. 
Soar v. Foster, 4 Kay & J. 152. The present case of a voidable marriage stands 
midway between a divorce and an illegal marriage. Since the question at issue 
is simply the intent with which the husband purchased the property in his wife’s 
name and since the presumption is merely one of fact respecting the intention, 
the principal case correctly decides that a amet annulment of the mar- 
riage does not affect the a 
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A Cope oF THE LAw or ACTIONABLE DEFAMATION, with a Continuous Com- 
mentary and Appendices. By George Spencer Bower, K.C. London: 
Sweet and Maxwell, Limited. 1908. pp. |, 608. 


In view of the excellence of Dr. Odgers’ Treatise on Libel and Slander, the 
first impression of many lawyers will be that there is, at the present time, no 
place left to be filled by another English work on Defamation. But an examina- 
tion of Mr. Bower’s new book shows it to be a useful companion to the work of 
Dr. Odgers. The present publication is arranged on an entirely different system 
from the ordinary ee text-book; affording space for a more extended discus- 
sion of fundamental principles as well as of legal nomenclature. 

The Code Proper occupies a comparatively small part of Mr. Bower’s book. 

The office of the first part of the volume is to state the law as now held in 
England. This is done by putting at the top of the page the Articles of the Code; 
and inserting beneath notes (or as the author calls it — a Continuous Commen- 
tary) giving, and sometimes criticizing, the principal authorities. 

The second part, which occupies nearly half the volume, is made up of Ap- 
pendices; 7. ¢., a series of essays discussing with a free hand the existing law; 
suggesting some changes in substance and more in legal terminology. . Many of 
these discussions and suggestions are of great value. 

Infinite labor has been expended by the author in framing the Articles of his 
Code. So far as we can judge, no important point is omitted; and there is seldom 
any ground of objection to the substance of the statements. 

As to the arrangement, style, and clearness of the Code, few persons are com- 
petent critics. No one, who has not himself attempted a similar task, can fully 
appreciate the difficulties. Legal instructors, who have tried to formulate the law 
for the benefit of their students, know that the results are likely to be only approxi- 
mately correct. With diffidence, we suggest that, if Mr. Bower has erred, it is 
on the side of fulness of statement. There are some long and involved sentences, 
the meaning of which is not immediately apparent; and his favorite phrase, “if, 
but not unless,” is sometimes interpolated in a way likely to confuse the reader. 
If the author, following the example of the framers of the Indian Codes, had in- 
serted illustrative examples after each Article, the difficulties in the way of fram- 
ing exact illustrations might sometimes have led to a revising and recasting of the 
language of the Articles themselves. 

As to the style and clearness of the essays (or Auauedined) as well as the notes - 
to the Code, every one must entertain a favorable opinion. The author, who took 
high honors at Oxford, is a scholar as well as a lawyer. The Appendices, besides 
containing excellent discussions of legal questions, are, in some cases, fairly bub- 
bling over with apposite quotations and illustrations from the classics and from 
English literature. See pp. 380-383, 387, 393-395, 397, 399, 417-422. 
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In some instances “new terminology” is introduced into the Code; and in the 
Appendices the author attempts to justify, in each of these cases, “the substitu- 
tion of a novel term for the one in current use.” P. 487. He says: “I have not 
adopted a single new expression for the mere sake of innovation. . . . In every 
case the motive for rejecting the current phrase is its tendency to confusion of 
thought.” Preface, viii, “The truth is that terminology reacts on thought.” 
P. 487. 

Of these changes in legal nomenclature, all of which deserve careful considera- 
tion, the one which strikes us as the most useful is the substitution of the phrase 
“Defeasible Immunity” for “Qualified (or Conditional) Privilege.” 

This, however, is only a part of a larger scheme of classification and terminology. 

The author uses the general term “immunity” to cover “two genera,” “each 
genus having two species.” Under “Absolute Immunity” he puts “Defense of 
Truth,” and what is commonly termed “ Absolute Privilege.” Under “Defeasible 
Immunity” he includes “Fair Comment,” and the cases which are ordinarily 
classified under “Qualified (or Conditional) Privilege.” 

He thinks that “Justification” is not an appropriate term to describe the de- 
fense of truth; “for the defendant there escapes, not on his own merits, but on the 
demerits of the plaintiff.” P. 359. “Justification” should not be “treated as 
something sui generis,” but should instead be “given its proper place as a form 
of absolute immunity.” P. 363. : 

_ He discards “privilege” as an inaccurate and misleading term in this con- 
nection. His reasons in brief are as follows: : 

In the law of defamation the meaning of the term “privilege,” as recently used, 
is “that a person stands in such relation to the facts of the case that he is justified 
in saying or writing what would be slanderous or libellous in any one else, or in 
himself but for his standing in such relation. In other words, any member of the 
public, given the existence of the facts and his ‘relation’ thereto, is entitled to 
speak and write freely that which, in the absence of those facts and that relation, 
no member of the public would be allowed to speak or write... .” P. 342. This 
is entirely inconsistent with the idea connoted by the word privilege “in other 
provinces of law than defamation,” or even in ordinary parlance. The usual 
meaning of privilege “is a favor conferred by a special law, over and above the 
ordinary law, upon a specific individual, or a member of a particular family, pro- 
fession, class, or a holder of a particular office, simply in virtue of his being that 
individual, or belonging to that family, profession, or class, or holding that office, 
and for no other reason. This special and peculiar right the privileged person or 
class holds at all times, and no one other than the person, or outside the class in 
question, has any such right at any time. Whereas, in the other kind of case” (so 
called “privilege” in the case of defamation) “the right is utterly independent of 
personality, and is not a right in excess of the ordinary law. It belongs to each 
and every subject of the King, whenever the requisite conditions come into being. 
In the one case the right exists in virtue of the person, irrespective of the occasion ; 
in the other, it exists in virtue of the occasion, irrespective of the person.” P. 343. 
That which is called “privilege” in the law of defamation “‘is (1) not in excess of 
the law of the land, but part of it, and (2) a liberty or freedom which is the right 
of no one until the necessary conditions exist, and of every one when they do.” 
P. 345. 

Whichever expression is used, whether “Privilege” or “Immunity,” the pre- 
fix “Defeasible” seems preferable to either “Qualified” or “Conditional,” es- 
pecially as being less likely to engender erroneous notions as to the burden of 
proof. As Mr. Bower points out, “Qualified” imports the notion of circumscrip- 
tion or limitation as to the creation or existence of a primd facie immunity; and 
so “Conditional” suggests the idea of a condition precedent to the creation of a 
prima facie immunity. It is true, no doubt, that certain facts must be shown to 
exist and that the plaintiff must stand in a certain relation to such facts, in order 
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to create a prima facie immunity. But when these things are once made to ap- 
pear, then a prima facie immunity exists;. subject to be defeated only by the in- 
troduction of evidence by the plaintiff to prove new and distinct facts; e. g., want 
of honest belief, or wrong motive, on the part of defendant. The step to be taken 
to overthrow the primd facie immunity “‘is a destructive one by the plaintiff, and 
not a supplementary constructive one by the defendant.” ‘That which destroys 
the defeasible immunity, or may destroy it, — that, in fact, which distinguishes 
it from the absolute kind of immunity, — is a condition subsequent.” Pp. 359, . 
360. 

These incorrect phrases “qualified” and “conditional” may be, to some ex- 
tent, responsible for the continuance of “a wholly unnecessary practice in plead- 
ing; viz., “the practice of inserting in a plea of defeasible immunity (‘qualified 
privilege’) an allegation that the defamatory matter was published in good faith, 
without malice, and in the honest belief that it was true, not one of which facts is 
there any burden on the defendant, either to allege or to prove, as has been sol- 
emnly decided over and over again.” P. 490. 

Although the expression “fair comment” is retained in the Code, the author 
believes that the epithet “fair” is needless, if not positively harmful. “Fair 
comment” in his view, “means nothing more than ‘comment,’ scilicet, that which 
is really and exclusively comment — that which is not ex facie something else, or 
does not convict itself, on production, of adulteration.” P. 119 note (#). In 
reality, “it comprises a series of negatives,” though some of those negatives may 
be “expressed in a positive form.” “‘Fair comment,’ in fact, is like the Irish- 
man’s notion of a net, — ‘a lot of holes tied together with string.’ Criticism, it is 
now well settled, in order to entitle itself to any immunity, must (1) mot be based 
on facts falsely stated, (2) mot introduce new facts in the course, and under the 
guise, of comment, (3) mot impute personal motives of an evil sort, and (4) mot ex- 
press an opinion which is not the critic’s real opinion; further, even if, on the 
face of it, it does not purport to contain any of these elements, its primd facie 
immunity may be taken away by proof of malice, for, in that case, the plaintiff 
has a right to say: ‘What care I how fair [it] be, If [it] be not fair to me?’ Now 
what does the above come to? Simply to this, that the alleged comment must 
be wholly and solely comment ex facie, ‘unmixed with baser matter,’ and (if, but 
not unless, this question is raised by the plaintiff) must have been unprompted 
by malice. In so far as facts are stated as the basis of the criticism, or allegations 
of fact are introduced in the course of it, or personal imputations are made not 
arising out of it, the pretended criticism is not criticism at all. It is not a question 
of its title to the epithet ‘fair,’ or to any other epithet: it does not answer to the 
description of ‘comment,’ and is defamation pure and simple.” P. 388. The 
mere fact that, “from a literary, artistic, or intellectual point of view,” it is unsound © 
or irrational, “does not prevent the comment being ‘fair,’ if morally fair.” Pp. 
120, 168 note (k). 

Mr. Bower devotes some space to the consideration of “Certain unn 
or illogical practices in pleading.” Appendix xxi, Section 3. He begins by saying 
“Nobody at the present day is much concerned for accuracy in pleading, and so 
far as mere errors in form are corrected by liberality in amendment, this is as it 
should be: but none the less, as in the case of terminology, words react on thoughts, 
and illogical and incorrect practices in pleading tend, first, to encourage, and then 
to perpetuate, false doctrines as to the substantive principles of the law, particu- 
larly such vital questions as, for instance, the burden of proof.” One of his in- 
stances of wholly unnecessary practices in pleading is, “the practice of averring 
both falsity and malice in the statement of claim, neither of them being part of 
the cause of action.” P. 490. See also Appendix ii: “Malice and Falsity not 
connoted by Defamation.” Pp. 271-276. j. Ss. 
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Setect Essays In ANGLO-AMERICAN Lecat History. Volume III. By various 
authors. Compiled and edited by a committee of the Association of Ameri- 
can Law Schools. Boston: Little, Brown and Company. 1909. pp. Vi, 
862. 


With this volume the editors of “The Select Essays ” have completed a volun- 
tary task that has occupied more than three years. It remains to make some 
comment on their work as editors and on the volumes as a whole. 

Their chief work was to select: out of the field of magazine literature such 
articles as would give a connected account of the fundamental conceptions and 
institutions of the law from the historical standpoint. To do this has called for 
tact as well as learning. The result has met with general approval. The 
seventy-six essays fill some twenty-five hundred pages, — a thousand more than 
are in the three volumes of Holdsworth’s History. In time they range from Chan- 
cellor Kent’s letter in 1804, to 1908, although all but five were published within 
the past twenty-five years. Thirty-eight are by twenty-three English writers, 
thirty-six are by twenty-six Americans, and one each by a Frenchman and a Ger- 
man. One woman is represcnted. The editors have added several useful 
appendices and numerous biographical notes, and their prefaces are delightful in 
themselves and by contrast with the formal essays. To search the magazines, to 
weigh the possible selections, to choose and combine them so as to make a 
mosaic that should picture the long procession of topics in historical sequence 
and in due proportion, has been so well done as to justify the warmest praise. 

Valuable as is the result of their labor evidenced by these substantial volumes, 
still it may be doubted whether the expectations of the chief promoter of the 
enterprise have been fully realized. When the idea was broached it was hoped 
that such articles could be found as would provide a text book on legal history 
for use in a special course of study in the schools, and it was hinted that this 
might be on the plan of a case book. In fact, the available material had to be 
. supplemented by a considerable percentage from standard works, and the result 
cannot for a moment, as a text book, compare with Holdsworth, if one is looking 
for a systematic exposition. As a text book on the plan of a case book it is apparent 
that the series can make no claim. That the editors have failed in this regard 
is due to the dearth of suitable material. 

It is also doubtful if these volumes will stimulate study more than if not re- 
printed. But if sufficient copies are provided they will be of service for conven- 
jent reference. 

But in one other respect the enterprise has been worth while. During the latter 
part of the nineteenth century, writers were in a hurry. Their haven was the 
magazine, and the magazine was the repository of half-developed truths. It is 
worth while to realize from these volumes that this reproach is not true of law 
magazines. No one can fail to be impressed with the deep research, the de- 
liberate construction, and the substantial worth of these essays. Again, this 
taking account of the labors of legal scholars for twenty-five years past is in 
itself a useful experiment, and the marshalling of the best they have thought 
and said will furnish an inspiration from which all should profit. 

This is not the place to comment on these familiar essays. They are known 
of all men who take interest in the progress of sound learning. One feels in 
turning these pages that after all the narration of legal history is not an excep- 
tion to the great law of progression that is seen in other fields of learning. 

In conclusion one is tempted to say of these volumes, as the greatest of all 
law editors once said at the close of his labors: “There is nothing herein but 
may either open some windowes of the Law, to let in more light to the student 
by diligent search to see the secrets of the Law, or to move him to doubt, and to 
enable him to inquire and learne of the Sages what the Law together with the 
true reason thereof is.” N. A. 
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THe Law or Empioyvers’ LIABILITY AND WORKMEN’S COMPENSATION. Fourth 
Edition. By Thomas Beven. London: Stevens and Haynes. 1909. pp. 
Ixxxiv, 953. 


The genesis and history of this work are recounted at some length in the Pref- 
ace; and recounted entertainingly, as those who are familiar with the author’s 
style would expect. It is called a fourth edition, but the treatise before us is 
substantially a new book, and quite up to date. 

It is divided into three parts. The first, occupying about one hundred and 
twenty pages of the text, deals with “Employers’ Liability at Common Law.” 
This liability is set forth in a series of propositions, accompanied by illustrations, 
much in the form of a draft for a code. As a result, we have a condensed but 
lucid statement of common-law principles applicable to the relation of master 
and servant. 

Part second is devoted to the Employers’ Liability Act of 1880, and fills nearly 
two hundred pages. While some of the principles peculiar to this branch of the 
subject are epitomized in propositional form, this portion of the work consists 
mainly in a running commentary on the important provisions of the statute. In 
fact, the author attempts, here, to do little more than collate, digest, and criticize 
decisions which have been evoked by this legislation. It is interesting to com- 
pare these decisions with those relating to the law of master and servant before 
the statute was passed. Now the court is commonly compelled to direct its atten- 
tion primarily to the construction of statutory language. Is a vicious horse, which 
is supplied by an employer for use in his business, a defective “plant,” * within 
the meaning of that term in the Act? This is a fair illustration of the questions 
now brought before the courts for determination. Formerly, the decisions turned, 
not upon the sense in which a particular word was to be understood, but upon 
the correct legal principle to be applied to the facts and circumstances of the 
particular case. 

Part third is given up to the Workmen’s Compensation Act of 1906, and has 
the lion’s share of the volume — about six hundred pages. This includes an 
appendix of two hundred pages; an appendix of unreasonable size, the author 
declares, because of “the peddling pedantries of indefinite code making.” He 
assures us that 


““The Workmen’s Compensation Act was at first intended to be so simple that a 
workman, without aid of counsel or solicitor, should be able to get the advantage it 
gives him from his employer. To work out this object, a power to make rules is given 
to a body of County Court judges. This first effort in simplifying produced eighty- 
five rules, some of which meander through pages of A png: and are made, if it were 
poem, more intolerable by sixty-seven forms attached to them by way of appendix. 

en, within a twelvemonth, pages more of rules and forms are produced. The 
Treasury joins in showering its benefit of rules on the workman, and so does the 
Home Secretary, and so do the Treasury and Home Secretary jointly, and so 
does the Registrar of Friendly Societies.” 


It is this network of statute, by-laws, and regulations which is now being 
dangled before the eyes of American legislators, as proof of the assertion that we 
are wofully behind the times. Whether this volume will convince such legislators 
that they ought to follow the example of the British Parliament and enact a 
workmen’s compensation statute is doubtful. Certainly, Mr. Beven makes no | 
secret of his view that the Act of Parliament in question is a huge blunder. In 
his opinion it “does not readily lend itself to the application of familiar legal 
principles. The method of dealing with ‘serious and wilful misconduct,’ ‘indus- 
trial diseases,’ and in this connection with fraudulent misrepresentation ‘not in 
writing,’ ‘illegitimate children,’ ‘casual employment,’ ‘concurrent contracts,’ to 
mention only a few features, requires a faculty of mental adjustment, perhaps 


1 Yarmouth v. France, 19 Q. B. D. 647, 57 L. J. Q. B. 7. 
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not ordinarily possessed, save by the philosophers of the Trade Unions or poli- 
ticians panting for a seat in Parliament on any terms. The note of all this,” adds 
our author, “seems not inaptly summed up in the formula, ‘The real friend is 
Codlin, not Short.’” 

One of the objects of the framers of this Act was to eliminate formal legal 
proceedings and to substitute therefor conciliation committees and private arbi- 
_ trators, in case of injuries to workmen in the course of their employment. And 
yet, Mr. Beven declares, “the convenience of the County Court procedure has 
been recognized to an extent that is almost universal.” 

We commend the entire volume to the careful perusal not only of every lawyer, 
but of every citizen who is interested in the progressive tendency to make the 
relation of master and servant a matter of state regulation. F. M. B. 


Tue Frxep Law or Parents, as Established by the Supreme Court of the 
United States and the Nine Circuit Courts of Appeals. By William 
Macomber. Boston: Little, Brown and Company. 1909. pp. cxlv, 925. 


The object of this book of some nine hundred pages is to set forth the fixed 
law of patents, and for this purpose the author has confined himself to the deci- 
sions of the ultimate appellate tribunals, the United States Supreme Court and the 
Courts of Appeal. The task which Mr. Macomber has set for himself is an ideal 
one, but almost impossible to perform because of the nature of the subject; for 
in Patent Law a mass of ancillary law has been built up by the decisions of the 
courts, which is true when applied to the particular cases and the patents involved, 
but which is not to be applied to a different state of facts. The task is also diffi- 
cult because even the law which may be regarded as fixed is not in fact fixed. 

. Two striking instances of the danger of assuming that any principle in the Patent 
Law is fixed except the foundation statutes, are represented by decisions of the 
Supreme Court during the past year. In Leeds & Catlin v. Victor Talking Machine 
Co., 213 U. S. 301, the Supreme Court held that under section 4887 of the Revised 
Statutes one claim of a patent might expire with a prior foreign patent, whereas 
the other claims might continue as a monopoly for seventeen years, thus overrul- 
ing the dicta to the contrary in Siemens v. Sellers, 123 U. S. 276. And in Ex- 
panded Metal Co. v. Bradford, 214 U. S. 366, the Supreme Court sustained a 
patent for a process the steps of which were all mechanical and did not involve 
any chemical or other elemental action, thus apparently setting at rest the doubt 
as to the patentability of mechanical processes raised by the case of Risdon Works 
v. Medart, 158 U. S. 68. Moreover many holdings and even dicta of the lower courts 
have become fixed law by general acceptance. A notable example is the rule of 
priority of invention laid down by Judge Story in Reed v. Cutter, 1 Story 590. 
The character of the court does not fix the law, but it is fixed by its own in- 
herent rightfulness. 

Mr. Macomber begins his book with a brief survey of his subject wherein the 
matter is divided into headings, which arrangement is followed in the body of 
the work. Under the admirable classification and sub-classifications of subjects 
the author has quoted the language of the appellate courts on the points involved. 
It would perhaps have made the task of the reader more easy if he had placed 
in quotation marks the language quoted, so as to separate the remarks of the 
court from the author’s own summing up or digest. The reader is obliged to 
exercise care in order to distinguish between them. 

Of course, where the remarks of the courts are so extensively quoted as in 
this work it is practically impossible to distinguish between those parts which 
form the actual decision of a case and those parts which are either dicta or the 
contributing principles underlying the final decision. Nor is it always safe to 
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assume that the author is correct in his digest of the courts’ holding. For in- 
stance, a remark of the Circuit Court of Appeals for the First Circuit in Mayo 
v. Jenkes, 133 Fed. 527, refers to the fact that the patent in suit was held in 
the Patent Office, and the claims in suit so drawn as to cover the defendant’s 
structure which appeared on the market during the progress of the application. 
Mr. Macomber refers to this as a most important and far-reaching holding. A 
careful examination of the decision shows that it was not held that these claims 
were an improper amendment, but that the invention of the patent in suit was 
of such a character as to require so narrow a construction as to exclude the de- 
fendant’s device. Possibly the way the application had been amended might 
have been a contributing cause to the decision of the court, but the court does 
not so state. 

The book in fact appears to be a well arranged and orderly digest of an 
elaborate character, where the exact language of the appellate courts on all sub- 
jects in the law of patents can readily be found. It is therefore a valuable and 
useful work for the practicing patent lawyer. Like other less elaborate digests, 
however, the cases from which extracts have been made should be read before 
these extracts are accepted as the ultimate decisions of the courts and before 
the author’s criticisms are blindly followed. 

The book contains a table of cases excerpted with annotations and another 
table of cases cited, which include many decisions of the lower courts, a very 
helpful addition. Near the end is a digest of the Patent Statutes, the ultimate 
foundations of the Patent Law which are frequently overlooked. A system- 
atically arranged general index completes the work. j.% 6 


BRIEF MAKING AND THE UsE or LAw Booxs. By William M. Lile, Henry S. 
Redfield, Eugene Wambaugh, Edson R. Sunderland, Alfred F. Mason, and 
Roger W. Cooley. Second Edition. Edited by Roger W. Cooley. St. Paul: 
West Publishing Company. 1909., pp. xii, 574. 


This book is intended primarily for the young law school graduate. Parts of 
it are necessarily very elementary. But Professor Wambaugh’s careful essay on 
Decisions and Statutes might well find a place in a far more advanced work. 
Moreover, the clues furnished by Mr. Cooley will not come amiss to those who 
feel that the average digester “moves in mysterious ways his wonders to per- 
form.” Yet the book will probably be used chiefly by the young graduate who 
finds himself loaded to the muzzle with the theory of the law and also uncertain 


how to discharge that theory to the adversary’s damage. E. H. A. JR. 


THE LEGISLATION OF THE Emprre. A Survey of the Legislative Enactments of 
the British Dominions from 1898 to 1907. Edited by C. E. A. Bedwell. 
In four volumes. London: Butterworth and Company; Philadelphia: 
Cromarty Law Book Company. 1909. pp. xxxv, 545; x, 482; x, 528; 
231. 

THE —— or.Law. A Historical Review. By Henry W. Scott. Third 
Edition. New York: Wilson Publishing Company. 1908. pp. 165. 

THE COURTS OF THE STATE OF NEW York. Their History, Development, and 
Jurisdiction. By Henry W. Scott. New York: Wilson Publishing Com- 
pany. 1909. pp. 506. 

Equity. Also the Forms of Action at Common Law. Two Courses of Lectures. 
By F. W. Maitland. Cambridge: at the University Press; New York: 
G. P. Putnam’s Sons. 1909. pp. xvi, 412. 
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| A MANvAL oF MEDICAL ‘ig me By Marshall D. Ewell. Second. 
| fe Edition. Boston: Little, Brown, and Company. 1909. pp. x, 407. 
H | -CLassics OF THE BAR. Stories of the World’s Great Jury Trials and a Compila- 
oe . tion of Forensic Masterpieces. By Alvin : Sellers. Baxley, Georgia: 
tT Classic Publishing Company. 1909. pp. 3 
HH A Brier History oF THE MIDDLE TEMPLE. ‘By iG E. A. Bedwell. London: 
{i Butterworth and Company. 1909. pp. vi 
{| GENERAL THEORY oF Law. By N. M. bie ig “Translated by W. G. Hast- 
i! ings. Boston: The Boston Book Company. 1909. pp. xiv, 524. 
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